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1 San Diego, California; Wednesday, May 3, 2000; 9:35 a.m. 

2 

3 VIDEOGRAPHER: Good morning. We are on the 

4 record. This is the Volume II deposition of Dr. Hanspeter 

5 Witschi, taken by the Defendants in the matter of the 

6 People of the State of California and the City of San Jose 

7 in re Tobacco Cases II. It's in the Superior Court, State 

8 of California, County of San Diego. It's Case JCCP 4042, 

9 and it's being held in the offices of Vail, Christians and 

10 Associates, 550 West C Street, Suite 1440 in San Diego. 

11 Today's date is May 3rd, 2000, and the time 

12 is 9:35 a.m. My name is Christian Teare. I am with Ben 

13 Gomez from AJL Video Taping Services, 1919 Grand Avenue, 

14 Suite 2C in San Diego. 

15 The certified shorthand reporter is Maggie 

16 Smith with Vail, Christians and Associates in San Diego. 

17 Video and audio recording will be taking 

18 place at all times during this deposition unless counsel 

19 have specifically requested to go off the record. 

20 If counsel would please state their 

21 appearances, the reporter will then swear in the witness. 

22 MR. KODSI: Neil Kodsi, representing the R.J. 

23 Reynolds Tobacco Company. 

24 MR. STONE: Gregory Stone on behalf of Philip 

25 Morris. 

26 MR. MILES: Don Miles for R.J. Reynolds 

27 Tobacco Company. 

28 MS. SHERIDAN: Stephanie Sheridan on behalf 
Vail, Christians & Associates (619)544-8344 

1 of Brown and Williamson. 


DESCRIPTION PAGE 

Document entitled. Health Effects of 
Exposure to Environmental Tobacco 
Smoke, 

Bates Nos. LA 0009296 to LA 0010068 

Bates Nos. ICD002430 to ICD003201 300 

Volume I transcript of Hanspeter 

Witschi, M.D., pages 1 - 200 372 
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2 MR. MCGUIRE: Mickey McGuire for the 

3 plaintiffs. 

4 MR. KODSI: And, Mickey, can I just inquire, 

5 when you say Plaintiffs, you're appearing just for AESI 

6 today, not Dowhall, or you're also appearing for Dowhall? 

7 MR. MCGUIRE: It's my understanding — it's 

8 just my understanding — but I'm not appearing for them, 

9 but that these cases are usable in either one because of 

10 the coordination proceeding. So I'm not technically 

11 representing Dowhall. 

12 

13 Dr. Hanspeter Witschi, 

14 BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS: 

15 

16 EXAMINATION 

17 BY MR. KODSI: 

18 Q Good morning. Dr. Witschi. Although, we have 

19 obviously met before. I'll reintroduce myself for the 

20 record. I'm Neil Kodsi, and as you understand, this is a 

21 continuation of your April 10th deposition — 

22 A Yes. 

23 Q — that took place in this case? 

24 Just to go over kind of the ground rules 

25 again, I just want to make sure you understand that the 

26 court reporter can't take down head nods. So you need to 

27 answer all questions orally. If you don't understand a 

28 question, please feel free to interrupt me. I know that 

Vail, Christians & Associates (619)544-8344 

1 happened a lot on the 10th. So certainly feel free to 

2 interrupt me and let me know that you don't understand the 

3 question. I'll try to rephrase it. 

4 If at any time you need a break, certainly 

5 let us know that. And, as always, I don't want you to 

6 speculate. If I ask you a question, I want you to answer 

7 the question. 

8 Let me begin by just noticing you have got a 

9 stack of documents in front of you there. Could you 

10 identify what you brought with you. 

11 A Yes. You asked me for the roll date of the 

12 nine-month study last time. 

13 Q Okay. On the April 10th deposition when we 

14 identified a study as the nine-month study? 

15 A Nine-month study. 

16 Q Okay. You're handing me that. Let's go 

17 ahead and mark this as Exhibit 409. Wait while she's 

18 marking this. 

19 (Exhibit 409 was marked for identification.) 

20 BY MR. KODSI: 

21 Q Okay. What else do we have there? 

22 A Okay. These are two sheets given to me by 

23 Mr. McGuire, which defined cause-substantial factor test 

24 and concurring causes in legal language. 

25 Q Okay. Define — maybe I can — let's mark 

26 these as Exhibits 410 and 411. 

27 (Exhibits 410 and 411 were marked for 

28 identification.) 

Vail, Christians & Associates (619)544-8344 

1 BY MR. KODSI: 

2 Q What next? What do we have there? 

3 A This is a copy of my declaration on which 

4 there are some handwritten notes where Mr. McGuire asked 

5 me for some clarifications. 

6 Q Okay. Let's mark that as Exhibit 412. 
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7 (Exhibit 412 was marked for identification.) 

8 BY MR. RODSI: 

9 Q Now, when you say — let me just clarify for 

10 the record. On Exhibit 412, when you talk about 

11 handwritten notes being asked for clarification, is that 

12 your handwriting, or Mr. McGuire's handwriting? 

13 A In Mr. McGuire's handwriting. 

14 Q Okay. Okay. What's next? 

15 A This is the transcript of my deposition from 

16 April 10th with a few corrections in my handwriting and, 

17 again, with a few questions which I'm ready to clarify 

18 which came up yesterday in the discussion with 

19 Mr. McGuire. 

20 Q Okay. When you say you're ready to clarify, 

21 what do you mean by that? 

22 A I was asked for some clarifications with 

23 regard to what I had said in the deposition. 

24 Q Asked by Mr. McGuire? 

25 A Yes. 

26 Q Now, are there any handwritten notes in that 

27 deposition transcript that are in Mr. McGuire's 

28 handwriting? 




Vail, 
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1 


A 

No. 

2 


Q 

All the handwritten notes in that transcript 

3 

are in 

your 

own handwriting? 

4 


A 

Yes . 

5 


Q 

Okay. Let's mark that as Exhibit 413. 

6 



(Exhibits 413, 413-2 and 413-3 were marked 

7 

for identification.) 

8 

BY MR. 

ROD SI 

: 

9 


Q 

And what's next? 

10 


A 

That's a copy — a copy of the report issued 

11 

by the 

California Environmental Protection Agency in 1997 

12 

on the 

health effects of exposure to environmental tobacco 

13 

smoke. 



14 


Q 

Okay. That's the 1997 final report? 

15 


A 

That's the 1997 report, and it includes the 

16 

public 

comments that were made. 

17 


Q 

Okay. Are there any handwritten notes in 

18 

that report? 


19 


A 

No. 

20 


Q 

Okay. I don't see a need to mark that one. 

21 

The record will be fairly clear as to that you brought 

22 

that. 



23 



What's next that you brought? 

24 


A 

That's all. 

25 


Q 

That's everything? 

26 


A 

That's all. 

27 


Q 

Okay. 

28 


A 

I don't know if you would consider this 
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1 

handwritten 

notes. 

2 


Q 

Okay. Let me just see that real quick. 


3 MR. MCGUIRE: How about that? 

4 THE WITNESS: That's a cover sheet of the fax. 

5 MR. MCGUIRE: It has handwritten notes on 

6 it. So you should tell him about that. 

7 THE WITNESS: Oh. Yeah. This is the cover 

8 sheet of the fax I got for the original date, and I used 

9 it for scribbling down a few notes for myself. 

10 MR. RODSI: Okay. Why don't we go ahead and 

11 mark that as Exhibit 414. 
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12 

13 

14 

15 

16 
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19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


(Exhibit 414 was marked for identification.) 

BY MR. RODSI: 


Q And I do want to mark that as Exhibit 415. 

And I'll state for the record — let's see. 414 is 
just — it looks like a facsimile cover page from your 
office that just contains some handwritten notes about the 
nine-month study? 

A No. It contains handwritten notes about this 


deposition. 

Q Oh, about this deposition? 

A Yes. 

Q Okay. 

(Exhibit 415 was marked for identification.) 

BY MR. RODSI: 


Q And then Exhibit 415 is — oh. I'm sorry. 

It looks like a table out of the executive summary of the 
Cal EPA report that has some handwritten notes that you've 
Vail, Christians & Associates (619)544-8344 

made? 

A It is. 

Q And this is your handwriting? 

A It's my handwriting. 

Q Okay. Let me go ahead and ask you your 

understanding as to why Mr. McGuire showed you Exhibits 
410 and 411. 


MR. MCGUIRE: Calls for speculation. 
THE WITNESS: What was the question? 

BY MR. RODSI: 


Q What's your understanding as to why you were 

provided 410 and 411? 

A This is to educate medical scientists in the 

terms of the language of the law. 

Q Is there anything you learned from looking at 

Exhibits 410 and 411? 

A Yes. 

Q Could you describe that for me. 

A I learned what a substantial factor can be. 

I learned that might actually often translate into does — 
that might translates in legal terms into does, d-o-e-s. 
Might. Might can say does. And if you are talking about 
injury, there might be many causes involved. 

Q What's your understanding of the definition 

of a substantial factor? 

A A substantial is "not trivial." 

Q I may want to look at these in a little more 

detail during the break, and then maybe we'll get back to 

Vail, Christians & Associates (619)544-8344 
them. Let me move ahead. 

Since we met on April 10th, have you been 
involved in any other litigation? 

A No. 

Q All right. Have you been designated as a 

witness for any other litigation? 

A No. 


Q Okay. What have you done with respect to 

this case since April 10th? 

A I talked to Mr. McGuire yesterday. 

Q And yesterday being May 2nd. So between 

May — April 10th and May 2nd. 

A Okay. On last Friday, April 28, I talked for 

one hour to Mr. Brookey on the phone and a couple of phone 
calls arranging my travel to San Diego. And yesterday I 
met with Mr. McGuire in his office. 


214 


215 


http://legacy.library.ucsf.^BtoiAictednflpa®ia/poW.industrydocuments.ucsf.edu/docs/fjjl0001 



17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


Q How long was that meeting? 

A Five hours. 

Q Between April 10th and Friday, April 28th, 

did you do any other work for this case? 

A No. 

Q Okay. Why don't you begin by describing for 

me the conversation that took place on April 28th with 
Mr. Brookey. 

A He asked me about a few possible 

clarifications in the language of the law, in my 
declaration. 

Q Do you remember what type of — which — what 
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clarifications he asked you about? 

A Those are the ones which are marked on this, 

in the exhibit. 

Q So in Exhibit 412 — 

A Yes. 

Q — which is a copy of your declaration, you 

have some handwritten notes. These are clarifications 
that Mr. Brookey asked you about? 

A Originally, yes. But the handwriting is 

Mr. McGuire. But they pretty much refer to the same 
points. 

Q Was there anything else you talked to 

Mr. Brookey about? 

A No. 

Q Okay. Yesterday on May 2nd, you said you met 

with Mr. McGuire in his office? 

A Yes. 

Q Is that the first time you had met 

Mr. McGuire? 

A Yes. 

Q Had you talked with him on the phone prior to 

that? 

A No. 

Q Could you describe your meeting with 

Mr. McGuire, generally what you discussed? 

A We discussed my area of expertise, and we 

discussed health effects that can be caused by ETS. And 
we discussed in some detail what constitutes a 

Vail, Christians & Associates (619)544-8344 217 

carcinogenesis bioassay and the importance of the recovery 
period which does not necessarily apply to other health 
effects. 

We discussed additional work I might have to 
do, like preparation of demonstrative material and 
rebuttal to your expert witnesses. 

And we discussed certain statements 
identified by page in my deposition. 

Q Did you discuss any statements that don't 

have handwritten notes by them for Exhibit 412, your 
declaration? 

MR. MCGUIRE: The question has to do with 
your declaration. 

MR. RODSI: Yeah. 

MR. MCGUIRE: Not the deposition yet. 

THE WITNESS: Oh. 

BY MR. RODSI: 

Q Unless you need to look at the deposition to 

answer that question. 

A Yes, I need to look at the deposition. 

MR. MCGUIRE: Okay. I thought your question 
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23 
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16 

17 

18 

19 
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23 
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28 
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had to do with the declaration. 

MR. KODSI: It does. I don't know why — 

MR. MCGUIRE: Okay. Maybe if you rephrase. 

BY MR. KODSI: 

Q Yeah. Let me rephrase and make sure that you 

understood it right. 

Are there any issues that you and Mr. McGuire 

Vail, Christians & Associates (619)544-8344 218 

discussed about your declaration, which is Exhibit 412 
that do not have handwritten notes by them in the 
declaration? 

A No. 

Q Okay. So the only issues you talked about — 

just to make sure I'm being clear. The only issues you 
talked about with respect to Exhibit 12 are issues that 
also have handwritten notes by them? 

A Yes. 

Q Okay. Now let's move to the deposition. 

There are some handwritten notes in the deposition that 
we've marked as Exhibit 413. Are there any issues that 
you and Mr. McGuire talked about with respect to the 
deposition that don't have handwritten notes by them? 

A They do not have any handwritten notes. 

MR. MCGUIRE: Let me just — there are two — 
this Exhibit 413 has got three yellow stickies or Post-its 
that are his handwritten notes. 

MR. KODSI: Okay. 

MR. MCGUIRE: Those relate to the areas we 
discussed in his deposition, but we made no marks on the 
deposition. 

MR. KODSI: Okay. The transcript — 

MR. MCGUIRE: The transcript itself has got 
his own handwritten notes that were done — 

THE WITNESS: They were done on Sunday. 

MR. MCGUIRE: Yeah. 

MR. KODSI: Okay. 
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MR. MCGUIRE: So you may want to make 413 his 
handwritten notes, because the deposition itself has no 
markings in it that were not just corrective of his 
deposition. 

MR. KODSI: Okay. Exhibit 413 contains the 
errata for the deposition? 

MR. MCGUIRE: Yes. 

MR. KODSI: Okay. 

MR. MCGUIRE: You should answer that. 

THE WITNESS: Right. 

MR. KODSI: I was going to ask him next. 

MR. MCGUIRE: I was just trying to clarify. 

MR. KODSI: Oh, I understand. I appreciate 

that. 

BY MR. KODSI: 

Q So Exhibit 413, the red ink that I see there 

are corrections to the — to typos and things of that 
nature in the deposition? 

A That's correct. 

Q And then the notes for clarification when you 

were describing earlier are really just the yellow Post-it 
Notes that are on the cover page of the deposition 
transcript? 

A Those notes I took yesterday. 

Q Okay. That's clear. 

When you discussed yesterday your area of 
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27 expertise with Mr. McGuire, how did you define your area 

28 of expertise? 

Vail, Christians & Associates (619)544-8344 

1 A I have a medical background. I went to 

2 medical school in Switzerland. I spent a few years being 

3 a forensic pathologist, but for the last 30 or so years, 

4 I've been full-time involved in toxicology. 


5 

Q 


And when you discussed demonstrative exhibits 

6 

that you 

might need to do, what did you talk about there? 

7 

A 


For example, to show how a tumor looks. 

8 

Q 


Anything else that you can think of? 

9 

A 


No. 

10 

Q 


And what type of rebuttal testimony did you 

11 

discuss? 



12 

A 


We looked at the list of your expert 

13 

witnesses 

and discussed which ones would represent my area 

14 

of expertise. 


15 

Q 


And which ones did you determine represented 

16 

your area 

of 

expertise? 

17 

A 


Chris Coggins would. Dr. Miles or Mills. 

18 

Q 


Maybe Glen Milner? 

19 

A 


Milner. I'm not sure because I never heard 

20 

of him. 

And 

what was the other one? Coggins, Milner. I 

21 

forgot. 

Who 

are your other witnesses? 

22 

Q 


Do you happen to have a list with you of who 

23 

you might 

— 

I can go through them and see if — 

24 



MR. MCGUIRE: I think it was more by 

25 

category. 

He identified toxicologists. 

26 

BY MR. RODSI: 


27 

Q 


Was that the limitation of who you identified 

28 

A 


Yes . 


Vail, 

Christians & Associates (619)544-8344 


1 Q — toxicologists or witnesses that were going 

2 to talk about toxicology? 

3 A Yes. 

4 Q Did you feel you would have any rebuttal 

5 testimony to offer, for example, for Dr. Jenkins' 

6 testimony? 

7 A No. 

8 Q All right. Okay. Was there anything else 

9 you and Mr. McGuire discussed yesterday for five hours? 


10 

A 

No. 

11 

Q 

All right. Was there anything that 

12 

Mr. McGuire 

told you about the case? 

13 

A 

Yes. 

14 

Q 

Okay. Could you describe that for me. 

15 

A 

As far as I recall, it's not much any more 

16 

matter of Proposition 65. It is a matter of health 

17 

effects being caused by environmental tobacco smoke. 

18 

Q 

What is your understanding of the issue in 

19 

the case then? 

20 

A 

Can current — 

21 


MR. MCGUIRE: Calls for speculation and no 

22 

foundation. 


23 


Go ahead. Sorry to interrupt. 

24 


THE WITNESS: Does exposure to ETS within 

25 

present and 

also past confines of exposure constitute a 

26 

health risk. 


27 

BY MR. RODSI 

: 

28 

Q 

Any other issues? 


Vail, 
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1 

A 

No. 

2 

Q 

Did you discuss what your role in the case 
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3 would be, what you saw yourself testifying about? 

4 A Yes. To possible health effects with 

5 particular emphasis on lung cancer and lung disease. 

6 Q In your opinion, has your role in this case 

7 changed in any way since you described it for me on 

8 April 10th? 

9 A I do not understand the question. 

10 Q We spent a lot of time — and I don't want to 

11 waste time today revisiting issues we discussed previously 

12 A Yes. 

13 Q So I try to ask that as a global question. 

14 We spent a lot of time describing what your opinions were 

15 and what role you plan to have in this case when we took 

16 your deposition on April 10th. 

17 In your mind, has that changed any since 

18 then, since we had that discussion? 

19 MR. MCGUIRE: Object to the form of the 

20 question. No foundation. 

21 THE WITNESS: I could have addressed more 

22 issues on April 10th than really were addressed because we 

23 stuck pretty much to lung cancer and lung. And I could 

24 have answered questions about health effects in general. 

25 BY MR. RODSI: 

26 Q I think — and I can find it — on 

27 April 10th, you indicate you testified that your opinions 

28 in this case would be limited to discussing lung cancer. 

Vail, Christians & Associates (619)544-8344 

1 Is that still an accurate representation? 

2 A No. 

3 Q Why don't you tell me now what you understand 

4 your role in this case to be. 

5 MR. MCGUIRE: That's already been answered. 

6 It's cumulative. 

7 You can answer. Unless I instruct you not 

8 to, you can just disregard whatever I say and answer the 

9 questions. 

10 THE WITNESS: I think that as a toxicologist, 

11 I can expand on some of the associations that are being 

12 drawn from epidemiological studies on health effects. 

13 BY MR. RODSI: 

14 Q Okay. Let me — I need to get an exhibit 

15 from the previous deposition out. 

16 MR. STONE: Here. I got it. 

17 THE WITNESS: Can I get some coffee? 

18 MR. MCGUIRE: I'll do it. 

19 BY MR. RODSI: 

20 Q Exhibit 401, this was marked on April 10th. 

21 Do you remember looking at that on April 10th? 

22 A Yes. 

23 Q Okay. If you look under b, could you read 

24 into the record the description of what it says you're 

25 expected to testify about in this case? 

26 A Yes. Dr. Witschi is expected to testify 

27 regarding the carcinogenicity of ETS as evidenced by the 

28 results of his experiments involving exposures of mice to 

Vail, Christians & Associates (619)544-8344 

1 ETS. 

2 Q Would you agree with me that based on what 

3 you now intend to testify, that that description is 

4 inaccurate? 

5 A Yes. 

6 Q Okay. Would you agree that that description 

7 does not provide us with notice of any opinions beyond 
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8 lung cancer? 

9 A I don't understand the question. 

10 Q Would you agree that someone reading that 

11 description — let me rephrase that. 

12 A Yes. 

13 Q You would agree that that description only 

14 indicates that you're going to testify about lung cancer - 

15 A Yes. 

16 Q — correct? 

17 MR. KODSI: Okay. At this point, I'm just 

18 going to enter a quick statement on the record that it's 

19 going to be our opinion that Dr. Witschi's opinions would 

20 be limited to lung cancer in this case. And we'll do our 

21 best. I did not come prepared today to answer — ask any 

22 questions other than lung cancer-related questions. I may 

23 do my best to try to probe his other opinions. But as of 

24 right now, it's going to be our position, Mr. McGuire, 

25 that he's going to be limited to talking about lung cancer 

26 as he represented in his last deposition and is evident by 

27 the disclosure and his own interpretation of the 

28 disclosure. 

Vail, Christians & Associates (619)544-8344 

1 BY MR. KODSI: 

2 Q Let me walk through just a couple of other 

3 introductory points. Have you worked with anyone other 

4 than Mr. McGuire or Mr. Brookey since April 10th on this 

5 case? 

6 A No. 

7 Q Have you discussed this case with any other 

8 scientists you work with? I mean work — let me step 

9 back. Remove that question. Strike that question. 


10 



Have you discussed this case with anyone 

else 

11 

since April 

10th? 


12 


A 

Could you give me the definition of what 


13 

means discussing this case? 


14 


Q 

Have you talked about this case with 


15 

Dr. 

Pinkerton maybe? 


16 


A 

I have talked about the deposition to 


17 

Dr. 

Pinkerton. 


18 


Q 

What did you discuss with Dr. Pinkerton 

about 

19 

the 

deposition? 


20 


A 

I told him what to expect. Particularly 

, I 

21 

told him that it was a very rewarding experience of 


22 

somebody writing papers in so much detail as you did. 


23 


Q 

Did you say revolting experience? 


24 


A 

No. Gratifying — 


25 


Q 

Rewarding experience? 


26 


A 

Rewarding. Yes. 


27 


Q 

I thought you said revolting. I didn't 

want 

28 

the 

record 

to reflect that. Rewarding. 




Vail 

, Christians & Associates (619)544-8344 


1 



What did you tell him to expect? 


2 


A 

That he was going to be asked in detail 



3 about his experiments and the conclusion he would draw 

4 from them. 

5 Q Have you talked with Dr. Bogen about this 

6 case or your deposition since April 10th? 

7 A Yes. 

8 Q And what did you discuss with Dr. Bogen? 

9 A We discussed the paper eventually we were 

10 going to write on the potency of ETS. 

11 Q Do you view that paper as being done in 

12 relationship to this case? 
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A No. 

Q Okay. When — 

MR. MCGUIRE: Move to strike. 

BY MR. RODSI: 

Q When did you and Dr. Bogen first decide to 

write that paper? 

A After we had become involved in this case. 

Q And that paper is based on both of your 

declarations in this case? 

A No. This paper is based on my data. 

Q Have you had discussions with Dr. Joad about 

this case since April 10th? 

A I only saw her briefly and told her about the 

same thing I told Dr. Pinkerton, that the deposition was 
going to be an experience. 

Q Is there anyone else you've talked about this 
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case with since April 10th? 

A You mean professionally? 

Q Yes. 

A No. 

Q What about personally or nonprofessionally? 

A My wife. 

Q Okay. We won't probe that. 

Now, prior to your April 10th deposition, you 
had provided Mr. Brookey with some documents to produce. 

Do you remember that? 

A Yes. 

Q Okay. We didn't go over those on April 10th, 

and I've brought those with me, the stack that was 
provided to me. Do you happen to have those materials 
with you as well? 

A No. 

Q Okay. 

MR. MCGUIRE: I think I do. There are about 

36. 

MR. KODSI: Yeah. I've got a set that we can 
mark, or do you want to mark your set if it's organized 
better that he can explain? 

MR. MCGUIRE: Whatever would be convenient 
for you. If this is — this is called his file. 

MR. KODSI: Let's go off the record for a 

second. 

VIDEOGRAPHER: We're off the record at 10:04 

a .m. 
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(Recess.) 

VIDEOGRAPHER: We're back on the record at 

10:24 a.m. 

BY MR. KODSI: 

Q Just a few quick follow-ups on the issue we 

were talking about before we go through those exhibits. 

Dr. Witschi. 

You agree that on April 10th in your 
deposition, you did testify that your testimony would be 
limited to lung cancer in this case? If you've got the 
transcript, you can look on page 25, Lines 1 through 3. 

A Yeah. I will testify about lung tumors in 

mice. 

Q It says you only intend to testify about lung 

tumors in mice, correct? 

A It does not say only. 

Q Let's make sure we've got the same page and 
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lines. 

MR. MCGUIRE: Page 25. He's reading from 
Lines 9 and 10. Quote, I will testify about lung tumors 
in mice, period, close quote. 

BY MR. RODSI: 

Q Look at Lines 1 through 3 as well. What does 

it say there. Dr. Witschi? 

A A question, so you only intend to testify 

about lung tumors, and I said yes. 

Q Okay. When did you first learn that your 

testimony might include something other than lung tumors? 

Vail, Christians & Associates (619)544-8344 

A Yesterday. 

Q Okay. And that was during the meeting with 

Mr. McGuire? 

A Correct. 

Q Okay. Now, let's — we've marked a series of 

documents. What I'd like to do is have you walk us 
through and explain what those are. Some might be quicker 
than others if they're just published papers. But we've 
marked Exhibits 416 through 451. 

(Exhibits 416 through 443 and Exhibits 459b 
through 466 were marked for identification.) 

THE WITNESS: Okay. 417 is the material I 
sent to Dr. Bogen. 

BY MR. RODSI: 

Q And at whose request did you send that 

material to Dr. Bogen? Was that a — let me make that 
easier. Was it at Dr. Bogen's request, or possibly 
Mr. Brookey's request? 

A Mr. Brookey was not involved at the time 

being yet. The understanding at the time being was that 
Dr. Bogen was going to prepare his testimony based on my 
data. And this is a copy of the data I sent to Dr. Bogen. 

Q And — 

A — in preparation of his testimony. 

Q Prior to sending that to Dr. Bogen, had you 

ever met him? 


A Yes. 

Q When did you first meet Dr. Bogen? 

Vail, Christians & Associates (619)544-8344 
A In 1991 I think it was. 

Q Okay. What's Exhibit 418? 

A 418 is my first paper on — the second paper 

on lung tumors and ETS. 

Q And that's the paper entitled "The 

Carcinogencity of Environmental Tobacco Smoke" — 

A Yes. 

Q — published in "Carcinogenesis" in 1997? 

A Yes. 

Q And it's got a little x. I can't read that - 

A This is experiment one. 

Q We can't talk at the same time. So it has 

EXPT, period, 1, in the top right-hand corner? 

A Yes. 

Q For Experiment 1. And is that the first 

experiment that you did on environmental tobacco smoke? 

A No. 


Q 

A 

identified 

Experiment 

Q 


Why did you label it Experiment 1? 

It's the first one of the experiments. It's 
in the material I sent to Dr. Bogen as 

1 . 

Okay. And you're showing me Exhibit 417 — 
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A 417. 

Q — a table that's in the back of that. 

A In other words, the data which are in this 

table and which Dr. Bogen used for his testimony can be 
found in the publication which is Exhibit 418. 

Q Is that the same experiment that you identify 
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as Experiment 1 in your declaration in the table? 

A That's the same table. 

Q And that's Exhibit 400. In your declaration 

in this case, there's a table. Table 1 on page 14 of 
Exhibit 400. 

A Uh-huh. 

Q When we talk about experiment numbers on the 

exhibits we're about to discuss, do they match up with the 
reference numbers in Table 1? 

A Yes. 

Q Okay. So when we're going through Exhibits 

417 through 451 today and we talk about Experiment 1, 
that's going to reference No. 1 in Table 1 of your 
declaration? 

A That's correct. 

Q Experiment 2 will be Reference 2 in your 

declaration, and et cetera? Do they all follow that way? 

A No. No. The numbering refers to the 

footnotes of the table. 

Q Right. I'm just asking do they also happen 

to coincide with the experiment numbers that we're going 
to go through? 


A 

The references? 


Q 

Yeah. 


A 

In my declaration? 


Q 

Yes . 


A 

No. 


Q 

Okay. 
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A 

The reference list in the declaration is — 



as far as the text is concerned is Harvard style. 

However, the tables in the declaration — oh. 

Q Okay. In Exhibit 417 in the letter to 

Dr. Bogen, you describe — and these pages aren't 
numbered. It's page 2. — a standard protocol? 

A Yes. 

Q What is it you're describing there when you 

say standard protocol? 

A This is the five months' ETS, four months' 

recovery protocol. 

Q Then on the next page, you talk about a 

nonstandard protocol. What's the nonstandard protocol? 

A These were a couple of experiments in which 

animals were exposed for a short time frame, four months, 
or for a longer time — for a short time at five months or 
longer times than five months. 

Q What do you mean there by nonstandard? 

A In order to help Dr. Bogen to prepare his 

testimony, I compiled data from all those experiments 
which are comparable as protocol is concerned. And those 
ones I called the standard protocol. Five experiments 
altogether. 

He wanted to know whether I had done some 
other experiments, maybe to check on his conclusion 
itself. And I said, yes, I have data in which I exposed 
mice only to ten weeks instead of five months or in other 
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experiments in which I exposed the mice for six months but 

Vail, Christians & Associates (619)544-8344 
to a much lower concentration of ETS. 

Q Is all the data in Exhibit 417, the letter 

you provided Dr. Bogen, published? 

A Yes. And what's referred to as unpublished 

has now been published. 

Q That's the one that just came out in 

"Carcinogenesis" in May of 2000? 

A Yes. 

Q Okay. Now let's go — we were going through 

We've talked about 418 being a published 


Yes. 

Let's now look at what is 419? 

419 are the raw data. 

The raw data for which study? 

For Exhibit 418. 

Okay. Now, that is — why don't you describe 


the exhibits, 
paper? 

A 
Q 
A 
Q 
A 
Q 

for me what's on the first page. I'll look at the same 
exhibit. The first page there, it looks like it says 
exposure 100 milligrams per cubic meter TSP? 

A My technician who does the tumor counts keeps 

notes, and when I got involved in this lawsuit, I asked 
her to transcribe the original data. And this was her way 
of identifying what I call Experiment 1. 

The first seven pages are the raw data, the 
tumor counts from this experiment. 

Then the computer printout, this is my — 

Q The page that you're looking at now, does it 
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1 

say "ETS 

Carcinogenesis" — 

2 

A 

Yes. 

3 

Q 

— "Bioassay No. 2"? 

4 

A 

Yes. 

5 

Q 

And we're still on Exhibit 418 (sic)? 

6 

A 

Yes . 

7 

Q 

Okay. Why don't you describe for me what's 

8 

there. 


9 

A 

That's what's in my computer where I keep 


10 notes and certain data during the course of the 

11 experiments. And these then are essentially the data from 

12 which I generate the paper. 

13 Q Do you have notes and data on these 

14 studies — on this particular study that is not in 

15 Exhibit 418 (sic)? 

16 A Yes. 

17 Q Okay. How did you decide what to provide in 

18 Exhibit 418 (sic) and what not to provide? 

19 A I think the issue were the tumor data, the 

20 tumor counts, and they are there. What I do not have in 

21 this exhibit are the exposure concentrations. 

22 Q So Exhibit 418 (sic) has all the data 

23 regarding tumor counts? 

24 A Yes. 

25 Q Why don't you briefly walk me through — I 

26 think if we walk through this one, I might be able to 

27 understand the rest of them so we only have to do this 

28 once. But let's start on page 2 of Exhibit 418 (sic). 

Vail, Christians & Associates (619)544-8344 

1 There's a little number 91 in the top right-hand corner, 

2 just to make sure you and I are looking at the same 

3 document. 
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A That's right. 

Q What are the two columns on that page 

representing, at the bottom of the page, where it says Is 
equals 1, one milliliter. 

A Is identifies the animal smoke. Animal No. 1 

smoke. And on the right, this animal then equals one 
tumor, and the diameter of the tumor was one milliliter. 

Q Okay. 

A The next one had two tumors with a diameter 

of .5 millimeters and one milliliter. 

Q Okay. I understand that. I just want to 

make sure I'm reading that right. 

A Yes. 

Q That's what I thought it meant. And then if 

we go to the next page which has a 92 in the left-hand 
corner, those are the animals that were exposed to air? 

A Yes. 

Q Now, if we flip to the next page, it looks 

like a similar — it's similar to page 1. 

A Yes. 

Q You flipped too many pages. We're after page 

92. What does that signify? 

A This was a different experiment. If you go 

to one further, this one. 

Q Yes. 
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A You flip over. You notice this is animals 

are labeled air and control diet, and then they're labeled 
air and BHT. This is an experiment which is imported in 
the first paper. But those group of data did not go to 
Dr. Bogen. 

Q Why didn't these tumor data go to Dr. Bogen? 

A My interest is in essentially chemoprevention 

of tobacco smoke-induced lung cancer. One experiment at 
the time involves the controls which is a group of animals 
that are kept in air for the entire nine months and what 
you might say the positive controls are the animals which 
are kept in smoke for five months and then go for four 
months into the recovery period. 

Added to those groups, depending on the 
experiment, are groups of mice which also are exposed to 
air or smoke but fed some kind of a testide. In this 
case, it was BHT. Later experiments, it's going to be 
aspirin or green tea or whatever. 

Dr. Bogen was only interested in the control 
data, which means animals that are exposed to air or to 
smoke. He did not want to, and I wouldn't have thought 
for his purposes that it would have been relevant all the 
data from the animals which were on the experimental 
diets. 


So what Dr. Bogen got are five comparable 
studies but just strictly animals exposed to air or 
animals exposed to ETS. 

Q In other words. Dr. Bogen wasn't interested 

Vail, Christians & Associates (619)544-8344 
in any of the data related to chemoprevention? 

A No. 


Q When you say no, you mean what I said is 

accurate? 

A What you are saying is accurate. 

Q Okay. One thing I forgot to ask you on 

Exhibit 418 (sic). In parentheses, by the words A/J mice 
on page 1 and the page we just talked about, it says 
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9 male. Does that mean that only male mice were used for 

10 this experiment? 

11 A For this experiment, yes. 

12 Q So for all the experiments that make up your 

13 1997 paper, which is Exhibit 417, you only used male mice? 

14 A Yes. 

15 Q I just wanted to make sure I understood that. 

16 Now, we were on page — you need to flip 

17 back. These aren't numbered. So it's difficult to walk 

18 through. But after the page that has ss equals 90 

19 milligrams per cubic meter, which is — 

20 A Yes. 

21 Q — one, two, three, four. We're on page 5 of 

22 Exhibit 418 (sic). Could you describe what data is being 

23 reported here. Let me see if I understand it, and maybe 

24 that will be easier. Is the data reported on this page 

25 basically the number of the mouse, the type of diet they 

26 were exposed to, number of tumors, and size of tumor? 

27 A Yes. 

28 Q Now let's go through, past the handwritten 
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1 notes of that exhibit to the first typed page where it 

2 says "ECH Carcinogenesis Bioassay No. 2" on the top. 

3 Explain for me — and I think you did 

4 earlier, but we kind of jumped around. If you could 

5 explain for me again what is this showing us? 

6 A When I start an experiment, I'm typing out on 

7 my computer what the purpose of the experiment is and 

8 then, as you can see, it says Imelda, which is the name of 

9 my technician. And I hand this to her as a blueprint or 

10 instructions on how to conduct the experiment. 

11 Then this goes down to about where it says 

12 begin exposure. Then from there, on, I put in, as the 

13 experiment goes along, my notes into the computer. 

14 They're mostly the body weights. 

15 Q So does this — and this is — for ease, this 

16 is numbered pages 1 through 26 at the bottom. 

17 A Uh-huh. Yes. 

18 Q Do these 26 pages contain all of your 

19 computers notes — 

20 A Yes. 

21 Q — about the study? 

22 A Yes. 

23 Q How do you generate this 26-page document? 

24 Does it just print out everything that you've entered into 

25 the computer? 

26 A Yes. 

27 Q Now, just for clarification, let's flip to 

28 page 4. When you discuss body weights, what is the 
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1 number — these are — are these average body weights for 

2 all the mice in each of the groups? 

3 A What the numbers say is the mean body weight, 

4 standard deviation, in brackets, standard error, and 

5 number of animals. 

6 Q Okay. Now let's flip to page 11. On 

7 December 15th, '94, I noticed there's a note that the 

8 smoke exposed animals have visibly yellowish coats? 


9 

A 

Yes. 



10 

Q 

Why did 

you feel that was 

important to note 

11 

there? 




12 

A 

This is 

some kind of sign 

that those guys 

13 

probably 

were exposed 

, among other things, to 
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formaldehyde. Animals which are kept in formaldehyde, 
there is some chemical reaction with the pigment in their 
hair, which gives them a yellowish color. 

Q What do you account for the formaldehyde 

exposure? 

A Cigarette smoke. 

Q Because formaldehyde is a constituent of the 

cigarette smoke? 

A Yes. 

Q Is formaldehyde a lung carcinogen in the 

Strain A mouse? 

A It has never been tested in the Strain A 

mouse, to the best of my knowledge. 

Q Do you know if formaldehyde has been tested 

as a lung carcinogen in any other species? 

Vail, Christians & Associates (619)544-8344 

A Yes. 

Q Do you have an opinion as to whether 

formaldehyde is a lung carcinogen? 

A It is a lung carcinogen. 

Q And you did not — I'm assuming that you did 

not see any yellowish coat — 

A No. 

Q — on the control animals in that 

experiment? Now, you noted that the entire room initially 
wreaks of cold smoke. Why did you feel that was important 
to note? 

MR. MCGUIRE: It's argumentative. 

THE WITNESS: I was surprised when you opened 
those cages, you could smell it. 

BY MR. RODSI: 

Q And you noted that the metal grids of the 

cage tops were sticky and gooey. How often did you clean 
the cages during the experiment? 

A Once a week. 

Q So did you note that every week that you 

cleaned them? 

A I don't clean them. 

Q Okay. I'm sorry. Every week that somebody 

cleaned them for you, was that noted? 

A I never was told. I don't know. 

Q Is this a personal observation you made on 

December 15th? 

A Yes. 

Vail, Christians & Associates (619)544-8344 

Q Now, I noticed on — now, is December 15th — 

was December 15th the last exposure day for the exposed 
group? 

A Yes. 

Q So starting on December 16th was the 

recovery — your recovery period in fresh air for this 
experiment? 

A Yes. 

Q But you did sacrifice some animals on the 

16th, correct? 

A Yes. 

Q And what did you find in the animals — did 

you find statistically significant tumors in the exposed 
animals on the 16th? 

MR. MCGUIRE: Vague. 

THE WITNESS: The numbers are there on the 

next page. 

BY MR. RODSI: 
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19 Q You can point to it here. 

20 A (indicating). 

21 Q And my understanding of that is it says 

22 difference not significant, not even with one-tailed 

23 Chi square test. So when you sacrificed the animals on 

24 the 16th, there was not a statistically significant 

25 difference between the smoke-exposed and the control 

26 groups? 

27 A Yes. 

28 Q Now, you noted that the — all right. Let's 
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1 go back to page 11. During the autopsy, nothing special 

2 except that SS exposed animals looked more emaciated. 

3 And, again, you cite to the yellow fur. 

4 When you say emaciated, could you describe 

5 what you mean by emaciated? 

6 A They were less fat than the controls were. 

7 Q And I know that from the data they did 

8 actually weigh less than the controls? 

9 A They did weigh less. 

10 Q But there was also some type of visible 

11 observation that they looked? 

12 A Yes. 

13 Q Okay. Let's go to page 12. The last entry, 

14 one mouse was found dead and the lung was recovered and 

15 usable. What is meant — what do you mean by usable there? 

16 A This means it has not yet decomposed yet. It 

17 has become mushy and liquid. It's still a tissue. 

18 Q Does that mean that you include that mouse in 

19 your data? 

20 A Yes. 

21 Q Is that a standard protocol, if you — 

22 A Yes. If you can — if they can be recovered 

23 in a state that means something, yes. 

24 Q Now, flipping to page 13, it's titled "Tumor 

25 Count." And I'll try to make this quick because I think 

26 I'm fairly confident I understand this. This is — in 

27 your April 10th deposition, you explain that you had done 

28 an experiment where mice exposed to urethane plus smoke 
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1 had fewer tumors than mice exposed to urethane and air? 

2 A Yes. 

3 Q Is that what the data on page 13 are showing 

4 us? 

5 A Yes. 

6 Q Okay. Let's flip to page 20. I notice that 

7 under tumor count, you label some of the tumors in the SS 

8 exposed group as big. 

9 A Uh-huh. 

10 Q Is there a particular criteria for what 

11 distinguishes a big tumor from not a big tumor? 

12 A No. 

13 Q Okay. Did you find any significance as far 

14 as whether they were big or not in your conclusions that 

15 you reached in that study? 

16 A No. 

17 Q Okay. Now let's flip to page 21. And this 

18 is just a point I didn't understand. So I just need you 

19 to explain to me. Almost at the bottom of the page, you 

20 talk about tumors being sent to Bob Maronpot for 

21 analysis. By the way, was Bob Maronpot your pathologist 

22 for these studies? 

23 A Yes. 
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24 Q Okay. Is he your pathologist for all the 

25 studies you cite in your declaration? 

26 A Yes. 

27 Q That's what I though. You indicate that "He 

28 did not find all of them, but nevertheless managed to 
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1 diagnose a good many." What did you mean there? 

2 A Some of those tumors are really small. I 

3 sent to Dr. Maronpot those pieces of lung which contain a 

4 visible tumor. He then embeds — his technician embeds 

5 them in paraffin with the instruction to get the cut 

6 through the tumor. Sometimes they miss it and do not 

7 find — they do not find every tumor. 

8 They would be found if you would make serial 

9 sections, but we decided against this because it would not 

10 give us additional information. We go by the counts that 

11 can be done macroscopically, or, rather, under a 

12 magnifying glass. 

13 Q The tumor counts that you report in the 

14 published paper, are those the tumor counts that Bob 

15 Maronpot confirmed, or the ones that you believed before 

16 sending them to Bob Maronpot? 

17 A These are the ones I count before we are 

18 sending the material to Bob Maronpot. 

19 MR. MCGUIRE: Let me just ask you a 

20 question. When you just testified about under a 

21 magnifying glass, did you say macroscopically, or 

22 microscopically? 

23 THE WITNESS: Macro. 

24 MR. MCGUIRE: M-a? 

25 THE WITNESS: M-a. 

26 BY MR. RODSI: 

27 Q So the published paper — strike that. 

28 The tumor counts in your published papers 
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1 include tumors that your pathologist. Bob Maronpot was 

2 unable to identify when he looked at the animals? Am I 

3 understanding that correctly? 

4 MR. MCGUIRE: Misstates his testimony. 

5 Unable to section. 

6 You can answer. 

7 THE WITNESS: No. The criteria we have and 

8 which are well-established criteria, how you do this 

9 assay, is you go by the macroscopic tumor count, and no 

10 attempts are being made to verify every single tumor you 

11 see under the microscope. To do this would be much too 

12 expensive, and it's not — it's not accepted procedure. 

13 BY MR. RODSI: 

14 Q What's the purpose for sending them to a 

15 pathologist like Bob Maronpot for verification? Maybe 

16 that will help me understand. 

17 A There was a distinct possibility initially 

18 that tobacco smoke would have two possibilities. It could 

19 produce more tumors per lung, and it also could accelerate 

20 the transition from an adenoma to an adenocarcinoma. In 

21 other words, it could accelerate malignancy, and this is 

22 what we tried to establish, that the smoke would not only 

23 produce more tumors but would accelerate the development 

24 of carcinomas. 

25 Q And what did you find with respect to those 

26 two possibilities? 

27 A No difference between smoke and controls as 

28 far as percentage of adenocarcinomas versus adenomas is 
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concerned. And we've listed this in several papers. 

Q So from your studies, you couldn't determine 

that smoke accelerated malignancies? 

A You are correct. 

Q Now, what about the first point that you were 

looking at, whether smoke could produce more tumors per 
lung? 

A That's being done by — under macroscopic 

evaluation of the lungs, by counting the lung tumors. 

Q So — and it's your conclusion from your 

studies that the smoke exposed animals had more tumors per 
lung than the control animals? 

A Yes. 

Q In your studies, have you determined whether 

smoke exposed animals had more malignant tumors per lung 
than controls? 


A 

Q 

A 

Q 

correct, and 
malignant? 

A 

Q 

increased — 
animals have 
adenomas? 


I don't understand your question. 

I'll rephrase. 

That's just what we discussed. 

You've looked for adenomas, which are benign, 
you looked for adenocarcinomas which are 

Yes. 

Do the smoke exposed to animals have 
I just heard a tape stop. Do the exposed 
an increase in adenocarcinomas, or just 


MR. MCGUIRE: Or both. 
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BY MR. RODSI: 


Q Or both? 

A The percentage of adenocarcinomas as a 

percentage of all the tumors looked at in the particular 
group is the same where the animals have been exposed to 
smoke or have been exposed to air. 

Q And that's for all your experiments, correct? 

A That's for all my experiments. 

Q And when you say adenocarcinomas, you're 

talking about the malignant version of the tumor? 

A I'm talking about those tumors which start to 

show within an adenoma, cells which have the hallmark of 
malignancy. 

Q That is it for this exhibit. Hopefully, the 

others won't take as long, but I wanted to get some 

general explanation. 

A Yes. 

Q Let's see. What's the next one that you have 

there? 

A Okay. Exhibit 420 is the second paper, and 

it describes an experiment in which we exposed animals to 
cigarette smoke that had been passed through a HEPA 
filter, H-E-P-A. 

Q Exhibit 420 is your experiment — 

A Yes. 

Q — on the gas phase of the environmental 

tobacco smoke? 

A That's right. 
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Q And your copy of Exhibit 420, just to make 

sure we're on the same one, has experiment number two in 
the right — 

A That's right. 
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Q — right-hand side, top right-hand side. 

Now, what is Exhibit 421? 

A Exhibit 421 are, again, my computer notes. 

Q And Exhibit 421, at the bottom, has page 1 of 

15 — 

A Yes. 

Q — just to make sure we're on the same 

document? And at the top, "Carcinogenesis of Filtered 
Sidestream Smoke"? 

A Yes. 

Q Now, do we have Imelda's notes — 

A Yes. 

Q — for this experiment? Is that Exhibit 422? 

A No. That's at the end of — 

Q It's at the end of 421? 

A Yes. 

Q Let's just walk through this briefly. The 

only question I had on this one was if we look at — 

Doctor, if you will turn to page 14 of 15 on Exhibit 421. 

A Yes. 

Q Could you describe what this letter is. 

A Dr. Harkema came up, who is a veteran 

pathologist at Michigan State, volunteered to do the 
histopathology of the noses of those animals. We never 
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had looked at the noses. And in certain experiments in 
which rats or mice were exposed to carcinogens by 
inhalation, tumors were found in the noses. 

Q And just for clarification, when you say we 

never looked at the noses, I think you told me on 
April 10th that the only organ that you've looked at in 
your experiments are the lungs, correct? 

A That's correct. 

Q Now, the last sentence of the second 

paragraph of this letter says, "It will be interesting to 
see how the noses reacted." 

A Yes. 

Q Is that your note to Mr. Harkema, indicating 

that he's going to look at the noses like you just 
described? 

A Yes. 

Q Okay. Do you know how the noses reacted? 

A Yes. 

Q Okay. Could you describe that for us. 

A There were some metaplastic changes and some 

cellular irregularities, as you would expose nasal mucosa 
reacting to irritant. 

Q Was there a statistically significant 

difference between the exposed animals and the control 
group? 

A This work was never completed. 

Q Do you know why it wasn't completed? 

A I think his graduate student left. 
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Q This was work that — this was work that 

Mr. Harkema — I'm sorry. — Dr. Harkema intended to do, 
correct? 

A Was supposed to do. 

Q This wasn't something that you were planning 

on doing? 

A No. 

Q Do you know of anyone that's intending to 

publish this data that you sent to Mr. Harkema — Dr. 
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Harkema? 

A I've been after him for the last five years. 

Q Okay. Let's go to the next exhibit. 

A Okay. Exhibit 422 is my first paper on the 

effect of chemopreventive agents on ETS-induced lung 
tumors. 

Q Is this your — let me just see that and make 

sure — okay. This is the green tea paper? 

A Yes. 

Q And it's got experiment number three on the 

right-hand, top right-hand side? 

A That's right. 

Q Okay. And then also — and exhibit number — 

what number are we on? 

A 422. 

Q Okay. Exhibit No. 422 is just the published 

paper, correct? 

A It's the published paper. 

Q So Exhibit 423, those are Imelda's notes? 
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A Imelda's notes. 

Q And Exhibit 424? 

A Are my computer notes. 

Q I had a question on page 4 of your computer 

notes there. Exhibit 424. You have a note at the top — 

I'm sorry. It's page 4 of 12. 

A Where are we? 

Q It should be Exhibit 424, your computer 

notes. Do I have that? 

A There is no page number. 

Q Oh. I may have a different version. 

A No. You may still be with Exhibit 423. 

Q This is why I'm glad we used your tabbed 

version. Okay. I've got it now. 

A They got mixed up in the tabs. 

Q Exhibit — 

A Okay. 423 has first Imelda's notes. 

Q Okay. For the green tea experiment, right? 

A For the green tea experiment. And then it 

has computer notes which refer to the positive controls in 
this experiment. And then I don't know where your page — 
okay. Then come again Imelda's notes. 

Q Okay. Got it. Wait. 

A I don't know where you are. 

Q Okay. Neither do I. Okay. Now I've got 

it. What number do you have in front of you right now? 

That doesn't have an exhibit sticker on it. What exhibit 
is that? 
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A That's still under — that's still under 

Exhibit 423. 

Q Okay. So 423 is Imelda's notes and the 

computer — 

A And the computer notes. Right. 

Q Okay. That's where the confusion was. Okay. 

A Yes. 


8 

Q 

And the computer notes under Exhibit 

9 

you have 

page 1 of 10 at the bottom? 

10 

A 

Yes. 

11 

Q 

And they say "Positive Controls for 

12 

A 

Yes. 

13 

Q 

— "and PEITC" at the top? 

14 

A 

Yes . 
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15 Q Now, I noticed in this experiment that — 

16 well, let's look at May 26th. In this experiment, you had 

17 three control animals that were found dead over the 

18 weekend? 

19 A Yes. 

20 Q And then on June 2nd, you had another control 

21 animal that died, correct? It's at the bottom of the page 

22 A Yes. 

23 Q And then on page 2, you talk about an animal 

24 that was exposed to PEITC and NNK that was found dead? 

25 A Yes. 

26 Q In your opinion, did that have any effect on 

27 the study, that number of animals dying during the course 

28 of the study? 

Vail, Christians & Associates (619)544-8344 

1 A No. 

2 Q Okay. Why not? 

3 A This was a very interesting observation. It 

4 hadn't, at the beginning of smoke exposure, in very few 

5 animals which had been exposed to an inducer of drug 

6 metabolizing enzymes, indicating to me that initially some 

7 of those animals might be more sensitive to tobacco smoke 

8 than others. 

9 But this was a transient phenomenon. It 

10 involved very few mice, and once they were past the first 

11 second week — one or two weeks, there were no deaths 

12 anymore. 

13 I've never followed this up, but it could 

14 indicate that some of those critters are more sensitive 

15 than others. 

16 Q Now, some of the animals that died during 

17 this experiment were in the control group not exposed to 

18 tobacco smoke, correct? 


19 


A 

Where? 


20 


Q 

On page 1 of 10. The three animals 

that 

21 

died 

— 



22 


A 

Yes. 


23 


Q 

— on May 26th and, actually, the one animal 

24 

that 

died 

on June 2nd? 


25 


A 

Yes . 


26 


Q 

So only — that's four animals there 

that 

27 

died 

that 

were in the control group. You had one 

animal 

28 

that 

died 

that was exposed to NNK? 
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1 A Yes. 

2 Q Were any of these five animals that died 

3 during the experiment exposed to tobacco smoke? 

4 A No. 

5 Q Okay. Now, let's go to page 5 of 10. There, 

6 you discuss two — May 14th. Two animals in the PEITC 

7 that were found dead and others looked sickish? 

8 A Yes. 

9 Q And then you indicate that you decided to 

10 give this day only point 15 milliliters. Is that a change 

11 in your protocol? I'm just trying to understand what you 

12 meant by give this day only 15 milliliters — or point 

13 15. I'm sorry. 

14 A Yes. 

15 Q Now, once you changed the protocol in the 

16 study, in your opinion, does that affect the results of 

17 the study? 

18 A No. 

19 Q Why not? 
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20 



MR. MCGUIRE: 

The question 

is 

directed at 


21 

this change. 

correct? 






22 

BY MR. 

ROD SI 

: 






23 


Q 

Correct. 

At 

this change. 




24 


A 

This was 

the 

positive control 

study with 

a 

25 

proven 

lung 

carcinogen 

and 

NNK. NNK. And 

the 


26 

chemopreventive agent. 

And the purpose 

of 

this study 

was 

27 

to see 

whether PEITC would 

prevent lung 

tumor development 

28 

as had 

been 

shown previously by others. 

And since it 

did 
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1 reduce the ptosis of NNK, it did not materially affect the 

2 outcome of the study. The protective effect of PEITC was 

3 there — still there. 

4 Q Now, let's flip to page 9 of 10. And I just 

5 need a clarification for a word choice here. You have, 

6 "Obviously, the positive controls for NAC flopped." What 

7 did you mean by flopped there? 

8 A I could not reproduce somebody else's 

9 experiments. 


10 

Q 

And which experiment was that that you 


11 

couldn't 

reproduce? 


12 

A 

In Exhibit 422, it's Reference 20. 


13 

Q 

Okay. And that's a paper by? 


14 

A 

De Flora, Astengo, Serra, Bennicelli. 


15 

Q 

And what was that paper — what was that 

16 

study designed to do? 


17 

A 

"Inhibition of urethane-induced lung tumors 

18 

in mice by dietary N-acetylcysteine." 


19 

Q 

All right. Let's go on to the next 


20 

exhibit. 

What do we have there? 


21 

A 

Exhibit 424 are really computer notes 

which 

22 

would be 

in Exhibit 423, because they refer to the 

same 

23 

the green 

tea paper. 


24 

Q 

Okay. And what does it say at the top 

of 

25 

that paper? I mean top of that — 


26 

A 

"ETS Carcinogenesis Assay No. 4: 


27 

Chemopreventive Action of Green Tea." 


28 

Q 

Okay. I've got the same one in front 

of me 
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1 

A 

Yes. 


2 

Q 

I don't have any specific questions about 

3 

that exhibit. 


4 

A 

Okay. 


5 

Q 

What's the next exhibit? 


6 

A 

Exhibit 425 is a short communication which 


7 was published last year and essentially describes that it 

8 is possible to prevent lung tumor development by tobacco 

9 smoke. 


10 

Q 

And this is your 1999 paper — 

11 

A 

Yes . 

12 

Q 

— on "Chemoprevention of tobacco 

13 

smoke-induced lung tumors in A/J strain mice with dietary 

14 

myo-inositol 

" ? 

15 

A 

Yes. 

16 

Q 

Did I pronounce that correctly? 

17 

A 

Yes . 

18 

Q 

And "dexamethasone"? 

19 

A 

Yes. 

20 

Q 

And Exhibit 4, what was that? 

21 

A 

Exhibit 426. 

22 

Q 

425 is just the published paper, correct? 

23 

A 

The published paper. 

24 

Q 

Okay. 
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A 


And 426 is the computer notes. And Imelda's 


25 

26 notes. 

27 Q And I guess I probably should have asked this 

28 earlier. But the format of these computer notes and 
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1 Imelda's notes are the same for all these studies? Is 

2 that too vague of a question? 


3 

A 

No. 

4 

Q 

Okay. 

5 

A 

That's correct. 

6 

Q 

Okay. So if we spent a lot of time walking 


7 through that first set of computer notes and Imelda's 

8 notes, all these exhibits that we're talking about now 

9 follow that same format? 


10 

A 

They follow the same format. 


11 

Q 

Okay. Let's go to the next one. 


12 

A 

Okay. 


13 

Q 

Which, for the record, which number are you 

14 

on? 



15 

A 

No. 427. 


16 

Q 

Okay. 


17 

A 

This was originally the unpublished 


18 

experiment 

for which I provided the data to Dr. Bogen, and 

19 

in the meantime, the galley proofs have become available. 

20 

And this is 

the May 2000 paper. 


21 

Q 

So exhibit number 427 actually contains — 

22 

A 

Yes. There is some in addition. It 


23 

describes the data in table Roman III of the publication. 

24 

Q 

Just for the record. Exhibit No. 427, 

all in 

25 

one exhibit 

, contains the computer notes, Imelda's 

notes, 

26 

and the published paper? 


27 

A 

Yes. 


28 

Q 

Now, I did notice one thing different 

that I 
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1 just want you to explain for me, and it's at the end of 

2 Imelda's notes on Exhibit 427. There is a 

3 computer-generated table. Yeah. You're looking at it. 

4 It says chamber No. 1 6/98 at the top and then final 

5 version on the right-hand side. Do you see what I'm 

6 talking about? 

7 A Yes. 

8 Q What does this table show? 

9 A This table are the exposure data on a 

10 day-to-day basis. You have in the left column, you have 

11 the date. You have the relative humidity, temperature. 

12 Then concentration of carbon monoxide, computer-generated 

13 deviation because we measured carbon monoxide several 

14 times during the day. Nicotine, when we do it. N.S. 

15 means no sample. And filter weight change, which we do 

16 three times a day and which gives the measure of the 

17 particulates. And it is from those tables I then generate 

18 the exposure data which go into the paper which average 

19 the five months. 

20 Q Now, on — after the table we just finished 

21 talking about is a version of the published paper that has 

22 some handwritten notes. Is this the galley proof for that 

23 paper? 

24 A This is what I just specified that those 

25 unpublished data are in this paper, as described under 

26 Experiment No. 2 in table Roman III. 

27 Q I understand. Sorry. 

28 A Yes. 
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1 

2 
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5 

6 

7 

8 
9 

10 

11 

12 
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17 

18 

19 
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21 
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23 
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26 

27 

28 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

1 

2 

3 

4 

5 


Q That wasn't — my question was — 

A Oh. 

Q — the paper that we're looking at here in 

Exhibit 427, at the end of Exhibit 427, has now been 
published? 

A It's available in electronic version. 

Q Right. But it's in final form? 

A It's in final form. And these are the 

galleys. 

Q Exactly. Because there are some handwritten 

notes in the paper in Exhibit 427. Is this your 
handwriting? 

A Yes. 

Q And these are edits that you made to the 

galley proofs? 

A Yes. 

Q Okay. Did all these edits make it into the 

final paper? 

A Yes. 

Q Okay. Now, I think if these are numbered — 

let's just go off the record for a second. 

VIDEOGRAPHER: We're off the record at 11:19 

a .m. 

(Discussion off the record.) 

VIDEOGRAPHER: We're back on the record at 

11:27 a.m. 

BY MR. RODSI: 

Q Dr. Witschi, before we go through any more 
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exhibits, I just had a couple of follow-ups on what we've 
been talking about for the last 45 minutes. 

One of the things we talked about at the 
beginning on your experimental protocol is that you clean 
the cages for the exposed animals once a week? 

A We change cages once a week, yes. 

Q You change cages once a week? 

A Yes. 

Q So you transfer all the exposed animals to a 

different cage? 

A To a new cage. 

Q Do you also do that with the control group? 

A Yes. 

Q Now, what do you do with the cages that are 

stained with the nicotine, as you described it? 

A They go into our cage washing machine. 

Q What type of chemicals are used to clean the 

cages — clean those cages? 

A I don't know. 

Q And when you use those cages again, are they 

designated to be used for control or exposed groups — 

A No. 

Q — or for both? 

A Clean cages are clean cages. 

Q Okay. Now, we've been going through your 

computer notes and Imelda's notes for the studies you cite 
in your declaration. And you described for me how you 
generated the computer notes. Did you do any editing 
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before providing those notes to us? 

A No. 

Q Okay. And what types of files do you have on 

these studies that we haven't discussed today? If you can 
just describe them generally. 
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7 
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A When I'm preparing a paper, I'm going to my 

computer notes and to Imelda's notes, and I'm putting 
together some tables. And some of those tables are 
handwritten to start out. Some of them go directly into 
the computer when I prepare the manuscript. 

So for every one of those papers, I would 
have the original and sometimes the revision of the 
manuscript, and I have a file in which I have things which 
are not in the computer notes, exposure data sometimes. 

And so — regarding this experiment. And I certainly have 
the correspondence with the journal, in this case, 
"Carcinogenesis," which means I keep the original, most of 
the time, the letter, when I submit it. Certainly I keep 
the critiques which come back by the reviewers and my 
rebuttal in preparing the revision of the paper. 

So probably — well, certainly for every one 
of those five papers, I'd still have the reviews and my 
rebuttals. 

Q You still have that in your office? 

A Yes. 

Q Is that something that you'd be willing to 

provide? 

A Yes. 

Vail, Christians & Associates (619)544-8344 

Q Okay. Let's — let's go on back to our 

exhibits. Which number are we on now? 

A Okay. 428 is the original declaration I 

submitted to Roger Carrick, and you asked me the last time 
what was added. And the first paragraph on the final 
declaration is not in this one yet. So that's the only 
difference. 


8 

Q 

Okay. 


9 

A 

Okay. 


10 

Q 

We don't need to go through that today. 


11 

A 

429 is essentially the same material, except 

12 

now it's numbered paragraph, numbered lines, and this 


13 

addition. 

That's my declaration. 


14 

Q 

Okay. 430? 


15 

A 

430 is a time sheet of when and how much 

work 

16 

I did. 



17 

Q 

Okay. 


18 

A 

In preparing the declaration. 


19 

Q 

Now, you say this is a time sheet on the 

work 

20 

you did to 

prepare the declaration. Did you spend 26. 

5 

21 

hours preparing the declaration, or there are other things 

22 

you did in 

that 26.5 hours? 


23 

A 

Everything I did for Roger Carrick up to 


24 

then. 



25 

Q 

Now, in Exhibit 430 is a letter from you 

to 

26 

Carolyn Sieve at Preston, Gates, and Ellis? 


27 

A 

Yes . 


28 

Q 

And in that letter — I'll hand it to you 

l in 
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1 just one second — you indicate you're sending him 

2 material related to your written report in which you 

3 describe your work on the carcinogenicity of ETS. Can you 

4 actually just read that sentence into the record so 

5 that — I'm paraphrasing it. 

6 A Oh. 

7 MR. MCGUIRE: You wanted to read the whole 


8 paragraph? 

9 BY MR. RODSI: 

10 Q You can read the whole paragraph if you want. 
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11 A "My efforts from April 1999 through October, 

12 1999, consisted of several telephone conference calls with 

13 your office, the compilation of data from experiments and 

14 given to Dr. Ken Bogen," at Lawrence Livermore National 

15 Lab, "collection and duplication of material sent to your 

16 office, and the preparation of a written report in which I 

17 described and interpreted my work on the carcinogenicity 

18 of environmental tobacco smoke." 

19 Q And the written report is what became your 

20 declaration? 

21 A Yes. 

22 Q And you characterized that written report as 

23 something that describes your work on the carcinogenicity 

24 of tobacco smoke? 

25 A Yes. 

26 Q And you would agree with me that your 

27 declaration is limited to talking about your work on the 

28 carcinogenicity of tobacco smoke? 

Vail, Christians & Associates (619)544-8344 

1 A No. It contains some supporting literature 

2 citations. 

3 Q Right. Your declaration does have some 

4 supporting references in it, but the discussion of your 

5 declaration is limited to tobacco smoke and lung cancer? 

6 A Yes. 


7 

Q 

Because your 

work is limited to tobacco smoke 

8 

and lung cancer? 


9 


MR. MCGUIRE: 

That's argumentative, no 

10 

foundation. 



11 


What do you 

mean by his work? All of his 

12 

work ever? 



13 


MR. RODS I: 

Fair enough. That's a good 

14 

objection. 

Let me see if 

I can rephrase that. 

15 

BY MR. RODSI 

: 


16 

Q 

The studies 

that you discuss in your 

17 

declaration 

that were conducted by you are limited to 

18 

studying tobacco smoke and lung cancer? 

19 

A 

Where's my declaration? 

20 


MR. MCGUIRE: 

Here it is. 

21 


THE WITNESS: 

Oh. I have it here. 

22 


Yes . 


23 

BY MR. RODSI 

: 


24 

Q 

Okay. Let's 

go on to the next exhibit. 

25 

A 

Okay. Where 

are we? 

26 

Q 

We're on 431 

. 

27 

A 

431 was a letter I wrote claiming my fee. 

28 

without giving the breakdown. After I had sent this 


Vail, 

Christians & 

Associates (619)544-8344 

1 

letter, I was asked to provide a breakdown. 

2 

Q 

Okay. 


3 

A 

432 is, again, my declaration. I wouldn't 

4 

know what the difference 

is . 

5 


MR. MCGUIRE: 

One was your report, Doctor, 

6 

and one is the declaration. 

7 


THE WITNESS: 

It's the same thing. 

8 


MR. MCGUIRE: 

What exhibit are you talking 

9 

about? 



10 


THE WITNESS: 

Exhibit 429 — 

11 

BY MR. RODSI 

: 


12 

Q 

And 432 — 429 and 432 appear to be identical 


13 except for 429 has a cover letter on it from the Preston, 

14 Gates firm? 

15 A Yes. 
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Q Okay. 

A Okay. 429 was what Preston, Gates sent to me 

for a copy of this. 

Q Is 432 the one that you signed possibly? 

To your knowledge, there's no difference 
between 429 and 432? 

A No. 

Q That's fine. Let's go on to 433. 

A 433 is a executive summary of Dr. Bogen's 

report prepared by a Mr. F. Jay Murray from Murray and 
Associates. 

Q Let me take a look. Okay. 

A 434 is a cover letter by Carolyn Sieve and 
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evidence for an outgoing Federal Express package in which 
Dr. Bogen's report was sent to me. 

Q Okay. 

A And Exhibit 435 is Dr. Bogen's report. 

Q Is that the final declaration, or just his 

report? 

A That's his report. 

Q Okay. Okay. We're on 436. 

A 436 was the final report I submitted to CIAR 

on the work they had funded me. 

Q Is 436 also part of your declaration? 

A No. 

Q You attached some CIAR reference — some CIAR 

reports to your declaration. Exhibit 400. Why don't we 
look at it together. Okay. 

A Yes. 

Q Exhibit B to your declaration, which is 

Exhibit 400, is CIAR materials. 

A Okay. 

Q Sometimes it gets confusing talking in 

numbers. But I don't know any better way to say this. Is 
Exhibit 436 also contained within Exhibit 400, is I guess 
the best way to ask that? 

A Yes. 

Q Okay. 

A It has been disassembled to some extent, but. 

Q Okay. 

A This is the same thing. 

Vail, Christians & Associates (619)544-8344 

Q All right. How about Exhibit 437? 

A 437 is an e-mail I received asking me if some 

of my research ever had been supported by CIAR. And my 
reply is on that one too, which gives the CIAR a grant 
number and title. And, in addition, it provides some 
information that in the seventies I had some support from 
the Canadian Tobacco Manufacturers Council in Montreal. 

Q And who is that e-mail from? 

A Carolyn Sieve. 

Q Okay. And she is with the law firm of 

Preston, Gates, and Ellis? 

A At the time, yes. 

Q And when was that e-mail sent? 

A 29 June 1999. 

Q Okay. Let's go to Exhibit 438. 

A Exhibit 438 is a paper I wrote which 

acknowledges support by CIAR. 

Q And which paper is that, if we can read it 

into the record. 

A "Mutations of the Ki-ras protooncogene in 
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21 3-methylcholanthrene and urethan-induced and butylated 

22 hydroxytoluene-promoted lung tumors of strain A/J and SWR 

23 mice." 

24 Q I know when we start reading terms like that 

25 you can see the court reporter turn yellow like the mice 

26 in the experiment. 

27 Let's go to 439. 

28 A 439 is a continuation of Exhibit 437, and now 

Vail, Christians & Associates (619)544-8344 

1 I'm being asked to provide my CIAR contract to Carolyn 


2 

Sieve. 





3 


Q 

Could I just 

take a quick look at 439. 

4 

Okay. 





5 



Actually, let me ask you a question about 

6 

439. 





7 


A 

Can 

I have some coffee? 

8 



MR. 

MCGUIRE: 

Do we have some? 

9 



THE 

WITNESS: 

Sure. 

10 



MR. 

MCGUIRE: 

Let me see this. 

11 



MR. 

KODSI: 

Yeah. 

12 



MR. 

MCGUIRE: 

Thank you. 

13 

BY MR. 

KODSI: 



14 


Q 

Dr. 

Witschi, 

is there any data that you ever 

15 

provided to 

the CIAR that 

they asked you not to publish? 

16 


A 

No. 



17 


Q 

Okay 

Let' s 

go to Exhibit 440. 

18 


A 

This 

one, which is not numbered, but I don't 

19 

know - 

- oh. 

okay. 

It relates probably — 

20 


Q 

Wait 

The one that is not numbered, what is 

21 

that? 





22 


A 

It' s 

a memo 

from somebody. I do not know. 

23 

To Carolyn 

Sieve, 

in which he tells her here are the 


24 copies of two papers. 

25 Q Okay. It's just a transmittal letter? 

26 A It's a transmittal letter, yeah. 

27 Q Why don't we — it's in the file. So we can 

28 number it out of order, I guess. Let's go off the record 

Vail, Christians & Associates (619)544-8344 

1 for a second. 

2 VIDEOGRAPHER: We are off the record at 11:44 

3 a .m. 

4 (Lunch recess.) 

5 
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VIDEOGRAPHER: This begins Tape 2 of 

Volume II of the video deposition of Dr. Hanspeter 
Witschi. We are back on the record at 12:57 p.m. 

BY MR. RODSI: 

Q Dr. Witschi, we were going through the list 

of exhibits. I think the next one we were on is 441; is 
that correct? 

A Yes. 

Q Okay. Why don't we — why don't you describe 

for us what's there. 

A This is a review paper written by Christopher 

Coggins, entitled "A Review of Chronic Inhalation Studies 
with Mainstream Cigarette Smoke in Rats and Mice." 

Q Okay. And I probably should have asked this 

as we were starting to go through this process. But what 
does — the materials we've been talking about. Exhibits 
416 up until now, what do these materials represent? 

In other words, what decision-making process 
did you go through in putting this stack of materials 
together? Is this your file on the case? 

A No. That's the file of the law office on the 

case. 

Q Okay. But the documents that we've gone 

through so far are documents that you have seen before, 
correct? 

A Yes. 
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Q Okay. And when we were provided with 

articles on April 10th, the Coggins article and some of 
your work was in those materials, correct? 

MR. MCGUIRE: Wait a second. Are you asking 
him what was in the materials you were provided? 

MR. KODSI: He provided — I'm trying to 
figure out a good way to phrase that. 

BY MR. KODSI: 

Q I guess what I'm getting at, in the materials 

that we're going through now, there is a series of — 
there are some scientific articles that you did not 
author. 

A Yes. 

Q Are you relying on the Coggins article for 

any opinions you intend to offer in this case? 

A No. 

Q Okay. Do you know why that's included in the 

materials that we're going through right now? 

A No. 

Q Okay. Why don't we — I'm familiar with that 

article. Let's go on to the next one then. 

A Well, 442 is, again, one of my papers which 

already was — I have forgotten what number it was before. 

Q Okay. That's all we need to identify that 

one then. 

A Yes. 

Q That's fine. 

A 443 is a Medline abstract of the Coggins 
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2 


Q 


Okay. If I can take a look at that. 

Okay. 

3 




MR. MCGUIRE: That's okay. 


4 

BY MR. 

ROD SI 

: 


5 


Q 


We're jumping in numbers for various 


6 

reasons. 

So 

the next one will be what number? 


7 


A 


459. 


8 


Q 


Okay. 


9 




MR. MCGUIRE: Hold on a second. There 

' s a 

10 

difference 

between the marking — are you going to 


11 

straighten 

that out later? 


12 




COURT REPORTER: Yes, sir. 


13 




MR. MCGUIRE: Thank you. 


14 




THE WITNESS: That's, again, one paper 

which 

15 

was an 

exhibit before. 


16 

BY MR. 

ROD SI 

: 


17 


Q 


Okay. And 459 is a published paper — 


18 


A 


Yes. 


19 


Q 


— by you? 


20 


A 


Yes. 


21 


Q 


Okay. 


22 


A 


But it was already — 


23 


Q 


Right. We already marked it on the 10th. 

24 


A 


Okay. The same thing with 460. 


25 


Q 


Okay. 


26 


A 


Okay. Same with 461. 


27 


Q 


Okay. 


28 


A 


Again, a published paper of mine. 462 

is the 



Vail, 
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1 

first 

paper 

I ever published on cigarette sidestream smoke 

2 

and lung tumors in mice. 


3 


Q 


Is that from 1994? 


4 


A 


1995. 


5 


Q 


1995. Cell kinetics paper? 


6 


A 


"Cell Rinetics and Lung Tumor Data." 


7 


Q 


Okay. Can you read the titled into the 

8 

record 

. for 

US . 


9 


A 


"Six-month Exposure of Strain A/J Mice 

to 

10 

Cigarette 

Sidestream Smoke. Cell Rinetics and Lung 

Tumor 

11 

Data." 





12 


Q 


Exhibit 4 — what number are we on? 


13 


A 


This is 462. 


14 


Q 


462 is the published paper? 


15 


A 


Yes . 


16 


Q 


Okay. It looks like exhibit — that's 

all. 

17 

I don't have 

any questions about 462. 


18 


A 


Okay. 


19 


Q 


It looks like 463 is your curriculum vitae? 

20 


A 


That' s my C.V. 


21 


Q 


Okay. I don't have any questions on that 

22 

one. 

What 

is — what's the next exhibit? 


23 


A 


464 is a fax cover sheet, and the copy 

of a 

24 

paper 

from 

M 

Science" with the title of "Genetics of 

Mouse 

25 

Behavior: 

Interactions with Laboratory Environment 

II 

t 

26 

which 

was 

sent to me by Carolyn Sieve at one time to see 

27 

whether it 

was of any significance for my work. 


28 


Q 


Was that a — was Exhibit 464 a paper 

you 



Vail, 

Christians & Associates (619)544-8344 


1 

were familiar with prior to being provided with it 

by 

2 

Ms. Sieve? 




3 


A 


No. 


4 


Q 


Can I just take a quick look at that. 


5 




Are you relying on Exhibit 464 — 


6 


A 


No. 
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7 


Q 

— for any opinions? 


8 


A 

Exhibit 465 is a database search results 


9 

where 

somebody punched in my last name and got a list 

of 

10 

papers 

, not 

all of which I wrote. 


11 


Q 

So Exhibit 465 is not a document that you 


12 

generated? 



13 


A 

No. 


14 


Q 

Can I take a look — let me take a look at 

15 

that. 

What's Exhibit 466? 


16 


A 

466 is a transmittal letter which accompanied 

17 

the report 

Dr. Slotkin had written for Preston, Gates 

and 

18 

Ellis. 

And 

the report was sent to me so I could have 

a 

19 

look at it. 



20 


Q 

When was Dr. Slotkin's report sent to you 

? 

21 


A 

June 14. Yes. June 14, 1999. 


22 


Q 

Did you read Dr. Slotkin's report? 


23 


A 

I looked at it, yes. 


24 


Q 

Are you relying on his report for any of 

the 

25 

opinions? 



26 


A 

No. 


27 


Q 

Do you have any opinions about his report 

9 

28 


A 

This is a report written by an expert in 
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nicotine pharmacology and toxicology. 

Q Do you view Dr. Slotkin as an expert in 

tobacco smoke pharmacology and toxicology? 

A As far as the active ingredient in tobacco 

smoke is concerned, nicotine, yes. 

Q Is that the end of the exhibits? 

A Yes. 

Q For now. Okay. Dr. Witschi, I want to shift 

focus now and talk to you about some follow-ups on issues 
we discussed on the 10th of April. 

A Yes. 

Q The first one being the recovery period that 

you employ in your animal studies. You had mentioned to 
me that there are other studies using the Strain A mouse 
that employ your recovery period. Are you aware of any 
other studies that employ it for inhalation with a 
Strain A mouse? 

A No. 

Q And then you had mentioned some studies that 

employ a recovery period, and those studies are done by 
injection? 

A This is now really a question of terminology, 

yes, because what this means, for allowing injection to 
recovery time is a time in which the animals are not 
exposed to the carcinogen. 

Q Those are — injection studies are where you 

inject an animal one time and you have to wait before you 
dissect it to look for tumors? 

Vail, Christians & Associates (619)544-8344 

A Yes. 

Q To give the tumors a chance to grow? 

A Yes. 

Q But those aren't studies in which you 

repeatedly inject the animal over time? 

A No. 

Q And studies that have used the Strain A mouse 

for inhalation have not employed a recovery period, other 
than yours? 

A No. I would have to look up the two 

inhalation studies with A mice I know and which are quoted 
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12 in my declaration. The one by — 

13 Q Let's look at your declaration to make this 

14 easier. 

15 MR. MCGUIRE: Please let him finish his 

16 answer. 

17 BY MR. RODSI: 

18 Q Okay. If you need to look at your 

19 declaration, feel free. 

20 A The one by Adkins and the other by Leone. If 

21 you go to Table 3 of my declaration. 

22 Q Yeah, that's where I actually wanted to go 

23 next. I was going to give you a copy. 

24 If you have — it was Exhibit 4 — your 

25 declaration was Exhibit 400. Let me get my copy real 

26 quick. 

27 A Okay. 

28 Q And you're looking at Table 3 of Exhibit 400, 

Vail, Christians & Associates (619)544-8344 

1 which is your declaration? 

2 A Yes. 

3 Q And Table 3 is a list of studies utilizing 

4 the inhalation route of exposure in Strain A mice? 

5 A Yes. 

6 Q And is it your understanding that any of 

7 these studies employ the recovery period that you employ 

8 in yours? 


9 A I would have to go and reread the original 

10 papers. 

11 Q Okay. Are you aware of any studies not in 

12 Table 3 that use inhalation with Strain A mice that employ 

13 a recovery period? 

14 MR. MCGUIRE: It's cumulative. It's 

15 addressed in the first volume of his deposition, part of 

16 this question was. 

17 THE WITNESS: In the fifties, there were two 

18 or three tobacco smoke inhalation studies with mice, which 

19 are quoted in some of my references. To the best of my 

20 recollection, they did not use a recovery period. But, 

21 again, I would like to go check. 

22 BY MR. KODSI: 

23 Q Let me shift to talking with you about your 

24 most recent paper. And have we marked that as one of the 

25 exhibits, to your knowledge, or do we need to mark that? 

26 The one, the May 2000 paper, final version. I don't think 

27 it was in this stack. 

28 A Yes, it is. It was attached to the printout 

Vail, Christians & Associates (619)544-8344 

1 where I said unpublished data and then attached to this 

2 computer printout was the galley proofs. 

3 Q The galley proof, but we haven't admitted the 

4 actual final copy without your handwritten — 

5 A No. 
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6 Q Okay. That's what I thought. Let's mark 

7 this as our next exhibit. I've got a copy here. 

8 (Exhibit 467 was marked for identification.) 

9 THE WITNESS: Can I ask you a question? 

10 MR. KODSI: Sure. 

11 THE WITNESS: How do you have something I 

12 don't have yet? 

13 BY MR. KODSI: 

14 Q It was off the Internet, I believe. 

15 A Well — 

16 Q Have you not seen this final version of your 
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17 paper yet? 

18 A Well, I have seen the Internet version, but 

19 it did not print out this way. This prints out like the 

20 paper that's eventually going to be published. My version 

21 of the Internet was somewhat different. 

22 Q Okay. Is this — I don't want to have a 

23 question for the record as to whether this is an accurate 

24 version to your paper, though. Do you recognize 

25 Exhibit 467 as an accurate version of your — 

26 A Yes. And I noticed that the errors I marked 

27 on the galleys have been taken care of. 

28 Q Okay. So you're comfortable that Exhibit 467 

Vail, Christians & Associates (619)544-8344 

1 is your most recent paper on Strain A mice and tobacco 

2 smoke? 

3 A Yes. 

4 Q And this paper is titled "Chemoprevention of 

5 tobacco-smoke lung carcinogenesis in mice after cessation 

6 of smoke exposure"? 

7 A Yes. 

8 Q I had a question for you on page 980 in the 

9 far right column, second from the last paragraph. The 

10 paragraph starting "In all experiments." 

11 A Yes. 

12 Q Could you read that paragraph to yourself. 

13 I'm going to ask you a question about it. 

14 A Yes. 

15 Q Let me know if this question is too general, 

16 but could you just generally describe for me what it is 

17 you're explaining there about looking at the 

18 chemopreventive agents. 

19 A What this paragraph means to say, that in the 

20 mouse strain assay, the chemopreventive agents I used 

21 could not be considered to be carcinogens. 

22 Q Okay. Because when you're studying the 

23 chemopreventive agent, you want to make sure that it is 

24 not itself a carcinogen; is that right? 

25 A That's right. 

26 Q Okay. And in determining that the 

27 chemopreventive agent was not a carcinogen, you exposed 

28 Strain A mice to the chemopreventive agent for nine 

Vail, Christians & Associates (619)544-8344 

1 months? 

2 A Yes. 

3 Q And when you found that after nine months of 

4 exposure to the chemopreventive agent there was no 

5 difference between controls and exposed, you could rule 

6 that it was not a carcinogen? 

7 A No. 

8 Q Okay. Why don't you walk me through what's 

9 incorrect about that statement. 

10 A This is really a two-by-two experimental 

11 design. You investigate the effects of two agents. One 

12 of them is tobacco smoke, and the other one is the effect 

13 of the chemopreventive agent on tobacco smoke. 

14 In order for such an experiment to be 

15 designed correctly, you need four experimental groups. 

16 Q Okay. And let me know if I'm interrupting. 

17 Could you walk me through — you're going to walk me 

18 through what the four groups are? 

19 A Yes. 

20 Q Okay. 

21 A One group are animals exposed to tobacco 
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22 smoke. The second group is animals exposed to tobacco 

23 smoke and to the chemopreventive agent. If you compare 

24 those two groups, that's going to tell you whether the 

25 chemopreventive agent would influence tobacco 

26 carcinogenesis. 

27 You have to have two additional groups. One 

28 of them is Group No. 3, animals fed control diet and kept 

Vail, Christians & Associates (619)544-8344 

1 in air. And this allows you to tell whether tobacco smoke 

2 in your first group had an effect. 

3 And the fourth group is animals in air and 

4 under control diet continuing the chemopreventive agent 

5 because this is going to show you whether the 

6 chemopreventive agent would have some effect on its own. 

7 And this could be either way. It could increase the 

8 number of tumors, or it could decrease the number of 

9 tumors in the control group. It's standard classical 

10 two-by-two design. 

11 Q Do you have tables for each of those four 

12 groups in this paper? 

13 A Tables Roman II and III each describe an 

14 experiment, with one modification. If you would look in 

15 Table 2, the classical two-by-two — let me see on that 

16 one. 

17 Okay. The AIN-76a, this would be group one. 

18 Animals exposed to tobacco smoke under control diet. AIN 

19 stands for American Institute of Nutrition, diet 761. 

20 Standard control diet for mice. 

21 Then myo are animals on chemopreventive 

22 agent. This would be, as I described before. Group 2. 

23 Controls then would be under air-exposed animals, 

24 AIN-76a. This would be Mice 3. And Myo would be Mice 4. 

25 Now, there is 5 and 6. Because I can use the same 

26 controls for an additional chemopreventive agent. 

27 Do you understand? 

28 Q Yeah. I think so. But why don't you — when 

Vail, Christians & Associates (619)544-8344 

1 you say an additional, are you combining chemopreventive 

2 agents? 

3 A No. The ones which are on BITC, they can 

4 match with the ones which are on AIN-76a, in the analysis 

5 of the data. You have one control for two treatments. 

6 Q Now, for the group of animals — you gave me 

7 four groups. I'm going to try to walk through these in 

8 the order we talked about them. You said the first group 

9 were animals that were exposed only to tobacco smoke. 


10 

A 

Yes . 


11 

Q 

And the standard diet, I assume? 


12 

A 

Yes. 


13 

Q 

Now, all four groups were exposed to 

the same 

14 

diet, other 

than the chemopreventive agent; is that 

15 

correct? 



16 

A 

I don't understand. 


17 

Q 

All four groups of animals were fed 

the same 

18 

standard diet? 


19 


MR. MCGUIRE: Is the question were? 


20 

BY MR. RODSI 

: 


21 

Q 

Yeah. Is that inaccurate, to my 


22 

understanding? 


23 

A 

Yes. It's inaccurate. Because the 

controls 

24 

are the ones 

on AIN-76. These are two groups of 

animals. 

25 

One in smoke 

, one in air. 


26 


The other groups have AIN-76 with the 
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chemopreventive agent added. 

Q So the only difference in diet is some groups 

Vail, Christians & Associates (619)544-8344 
have the chemopreventive agent, and others don't? 

A Yes. 

Q Otherwise, the diets are identical? 

A Yes. 

Q Okay. That's what I was trying to — I 

didn't word it very well. That's what I was trying to 
understand. 

A Okay. 

Q So Group No. 1 that was exposed to tobacco 

smoke only, describe for me the time periods of exposure. 

Was that nine-month exposure, five-month? If you can walk 
me through that. 

A This was five months in smoke, four months in 

air. 

Q Now, Group No. 2, there was exposed to 

tobacco smoke and the chemopreventive agent. What was 
their tobacco smoke exposure, in months? 

A What Group No. 2 when you refer to do you 

refer to now? 

Q You told me that the next — you had animals 

exposed only to tobacco smoke and then your next group 
were exposed to tobacco smoke plus a chemopreventive 
agent? 

A Yes. But now which one do you refer to, 

which chemopreventive agent? 

Q Is the answer going to be different for the 

different agents? 

A Yes. 
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Q Okay. So why don't you walk me through each 

one separately. 

A Okay. The Myo in Table 2 — 

Q That's myo? 

A Myo. They were for five months in tobacco 

smoke and on the AIN-76a control diet. Then they came out 

of the smoke. That's when they were placed on the Myo 
diet for four months. 

Q So when you were studying Myo as a 

chemopreventive agent, you exposed the animals to five 
months of smoke plus myo plus the AIN-76 diet and then 
four months you took — 

A No. 

Q Okay. Then walk me through it again. 

A Could we go back to my previous paper. 

Q Sure, if that's going to help you answer the 

question. 

A That helps. 

Q Which paper is that? 

A This was the — the effects of dietary 

myo-inositol and dexamethasone. 

Q I'm sure I have it. I don't know if you 

have it in those materials. Is that an exhibit from the 
previous deposition? 

A Yes. No. No. 

Q It is probably one that we have marked 

today. I just don't want to mark it twice. 

A The title is — 
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MR. KODSI: Why don't we go off the record 
while we look for that. There's no reason for this to be 
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on the record. 


VIDEOGRAPHER: We're off the record at 

13:22 p.m. 

(Discussion off the record.) 

VIDEOGRAPHER: We're back on the record at 

1:23 p.m. 

BY MR. RODSI: 

Q For the record. Doctor, what you just said, 

for the record, which exhibit number is it that you're 
looking at now? 

A 425. 


Q Okay. 425. 

A What I want to describe is an experiment. We 

can have three groups of animals in smoke and three groups 
of animals in air. This is limitations in chamber 
volume. We only can fit so many in so many cases in the 
inhalation chamber. 

Q How many animals do you put in a cage in your 

inhalation cages? 

A When they're young, five, and then I think 

usually up to five months there. And then when they go to 
the animal room, the recovery period, we have to have 
four. That's what our veterinary service tells us. 

Q Okay. I didn't want to interrupt your train 

of thought, but that was just something I wanted to follow 
up on. 
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You're saying you can have three groups in 

smoke — 


A Yes. 

Q — and three groups in air? 

A Yes. 

Q And with each of the three groups in smoke, 

you can test a different chemopreventive agent? 

A With two out of the three. 

Q What would you do with the third? 

A The third one is the ones which are in smoke 

alone and under control diet. 

Q Okay. So in the paper that we're discussing 

now. Exhibit 467 — 

A Yes. 

Q — your most recent paper, you had three 

groups of A/J mice in smoke and three groups in air? 

A Yes. 

Q So when we were talking about the four 

different types, let's see if I understand this 
correctly. You had one group that was just animals 
exposed to tobacco smoke only? 

A Yes. 

Q You had two groups that were exposed to 

tobacco smoke plus a chemopreventive agent? 

A Yes. When we talked about the four groups 

before, this was the basic setup of a two-by-two 
experiment. 


Q Right. Groups two and four have sub groups, 

Vail, Christians & Associates (619)544-8344 
and you don't have the numbers in front of you. But 
what — let me see if I can clarify this. Group 1, which 
was animals exposed to tobacco smoke is only one group. 
Group 3, animals exposed to air is only one group. 

Group 2 — actually, I probably need to get the yeses on 
the record to make sure that I'm saying this right. 

So everything I've said so far is accurate. 
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8 

correct? 


9 

A 

Yes . 

10 

Q 

Group 2 that was exposed to tobacco smoke 

11 

plus a chemopreventive agent is two groups? 

12 

A 

You could call this group 2A and 2B. 

13 

Q 

One for each chemopreventive agent you 

14 

studied? 


15 

A 

One for each chemopreventive agent. 

16 

Q 

And group four that was exposed to air and 

17 

chemopreventive agents could be 4A and 4B — 

18 

A 

Yes. 

19 

Q 

— under the same analysis? 

20 

A 

Yes. 

21 

Q 

Okay. We've already talked about Group 1. 

22 

Now let's talk about Group 2A which would be the group 

23 

exposed to tobacco smoke plus myo. If you could explain 

24 

for me the exposure pattern there. 

25 

A 

Exhibit 425, the animals on myo were under 

26 

myo diet for 

the entire nine months. 

27 

Q 

Okay. What about the animals for the PEITC? 

28 

A 

You're jumping to a different — 


Vail, 
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1 

Q 

Am I? 

2 

A 

— exhibit. 

3 

Q 

Okay. What's group 2B? 

4 

A 

2B in this. Exhibit 425? 

5 

Q 

No. We're on 467. We're talking about 

6 

the — 


7 

A 

No, no, no. I said — I said specifically 

8 

425 . 


9 

Q 

I misunderstood. 

10 

A 

I started with that one. 

11 

Q 

Okay. 

12 

A 

And I'm still on 425. 

13 

Q 

Okay. 

14 

A 

2B was aspirin. 

15 

Q 

Okay. And the same exposure pattern for 

16 

that? 


17 

A 

Nine months. 

18 

Q 

Nine months aspirin? 

19 

A 

Yes . 

20 

Q 

Okay. And I'm assuming the same exposure 

21 

pattern when 

you had fresh air and the chemopreventive 

22 

agent? You 

had nine months myo? 

23 

A 

Yes . 

24 

Q 

And nine months aspirin? 

25 

A 

Yes . 

26 

Q 

Okay. Now let's talk about Exhibit 467, the 

27 

study that you've published most recently. 

28 

A 

Yes . 


Vail, 
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1 

Q 

You also had six groups in that study? 

2 

A 

Yes. 

3 

Q 

And one group was exposed to tobacco smoke 

4 

only? 


5 

A 

Yes. 

6 

Q 

And they were exposed to tobacco smoke for 

7 

five months 

and fresh air for four months? 

8 

A 

Yes . 

9 

Q 

Then we have a Group 2A and 2B in that study 

10 

A 

Yes . 

11 

Q 

Group 2A was exposed to tobacco smoke plus 

12 

myo for five 

months — 
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13 

A 

No. 






14 

Q 

Okay. 

Well, 

correct me 

where I'm 

wrong 

15 

there. 







16 

A 

In — 

what's 

the 

exhibit 

number? 

467? 

17 

Q 

467 . 






18 

A 

467 . 

In Table 2 

of 467, 

the myo 

group was 


19 exposed to diet AIN-76a as long as they were in smoke. 

20 When they were removed into air, that's when we began 

21 feeding them the myo. 

22 Q So you didn't start feeding them the myo 

23 until after the tobacco smoke exposure had ceased? 

24 A Yes. 

25 Q Did you follow that same protocol for the 

26 group exposed to fresh air plus Myo? 

27 A Yes. 

28 Q So for the group that you exposed to fresh 
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1 air plus myo, you exposed them to only fresh air for five 

2 months and then fresh air plus myo for four? 

3 A Yes. 

4 Q All right. Now let's talk about the other 

5 chemopreventive agent in that study, which is the PEITC. 

6 A Yes. 

7 Q Did you follow the same protocol that we just 

8 discussed for the myo? 

9 A No. 

10 Q Okay. Why don't you describe the exposure 

11 protocol there. 

12 A The PEITC and BITC received the 

13 chemopreventive diet for the entire nine months. 

14 Q Why did you choose different protocols for 

15 the PEITC and the myo? 

16 A The myo in the previous paper had been shown 

17 to prevent lung tumor development in the animals which 

18 were exposed to tobacco smoke. 

19 The next question then we asked is whether we 

20 would see the same effect when we only started feeding the 

21 animals the chemopreventive agent once they come out of 

22 the tobacco smoke. 

23 Q And what did you find? 

24 A It did. 

25 Q Now, we started talking — I'm sorry. If you 

26 have more to say — 

27 A No. 

28 Q — I don't want to interrupt you. 
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1 A No. 

2 Q We started talking about this paper by 

3 talking about that paragraph on page 980 where you 

4 evaluated the PEITC and the myo to determine that they 

5 were not themselves carcinogens. 

6 Is that a "yes"? 

7 A That's a "yes." 

8 Q Okay. And in evaluating at least the PEITC, 

9 you chose to expose animals to PEITC for nine months and 

10 compared that group with animals exposed to fresh air for 

11 nine months to determine if PEITC had carcinogenic 

12 potential? 

13 A This was not the purpose of the experiment. 

14 The purpose of the experiment was really — in the paper 

15 before that one, we had found that PEITC had no effect. 

16 This was a repeat of the original experiment 

17 to see whether I — I really could not find an effect. 
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18 Thus, we added BITC in this experiment. 

19 Q But in order to determine whether PEITC has 

20 carcinogenic effect, is it correct that you exposed the 

21 animals to PEITC for nine months and compared that with 

22 animals exposed to fresh air for nine months? 

23 A No. The comparison would be take — unless I 

24 misunderstood you. To expose the animals which were 

25 PEITC/BITC for nine months, to animals which had AIN-76a 

26 and in air for nine months. 

27 Q And that's the comparison you make to 

28 determine whether PEITC could have carcinogenic potential? 

Vail, Christians & Associates (619)544-8344 

1 A The experiment was not designed to address 

2 this question, but this was one of the conclusions I could 

3 draw as an incidental benefit from this experiment. 

4 Q Okay. Let me ask you a few other questions 

5 about this paper. Exhibit 467. 

6 A Okay. 

7 Q You view this paper as relevant to studying 

8 the effects of people who quit smoking? 

9 MR. MCGUIRE: Calls for a legal conclusion. 

10 BY MR. RODSI: 

11 Q Why don't you explain — actually, that's a 

12 better way to phrase it. 

13 Why don't you explain, in your mind, what the 

14 purpose of this study was. 

15 A The purpose of this study was to examine 

16 whether the only agent which I had found so far to be 

17 effective against tobacco smoke would still have the same 

18 effect if I started exposing my mice only after they have, 

19 quote, quit smoking. 

20 Q Was the purpose of this paper to study the 

21 impact of chemopreventive agents on people who quit 

22 smoking? 

23 A It is my hope that the people who are in the 

24 chemoprevention business eventually notice this paper and 

25 pay attention to its implications. 

26 Q What are its implications? 

27 A That — 

28 MR. MCGUIRE: The document speaks for itself. 
Vail, Christians & Associates (619)544-8344 

1 BY MR. RODSI: 

2 Q In your own words, what are its implications? 

3 A That chemoprevention really almost only would 

4 make sense in people who quit smoking. 

5 Q Okay. Let's change topics. 

6 MR. MCGUIRE: If we go on, for the reporter, 

7 it's PEITC slash BITC. 

8 THE REPORTER: Thank you. 

9 BY MR. RODSI: 

10 Q Dr. Witschi, I want to change topics now and 

11 talk with you a little bit about epidemiology. 

12 On April 10th, we talked about the fact that 

13 your studies provide biological plausibility that ETS may 

14 cause lung cancer in man. But in order to reach the 

15 conclusion that ETS does cause cancer in man, you must 

16 rely on epidemiology? Is that a fair characterization? 

17 A Can you say this again, please. 

18 Q That your animal studies address the issue of 

19 biological plausibility and the issue as to whether or not 

20 ETS may cause cancer in man requires review of the 

21 epidemiology? 

22 A What the epidemiology shows is strong 
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association between ETS and lung cancer in man. What — 
where are my — 

MR. MCGUIRE: What do you need? 

THE WITNESS: The little yellow things that 
you take away from me. 

MR. MCGUIRE: The yellow things? Oh. The 

Vail, Christians & Associates (619)544-8344 
exhibits from this morning? 

MR. KODSI: Oh. These. I think I have the 
originals. I think they'll have your Post-it Notes on 
them. 

MR. MCGUIRE: That's great. Thank you. 

MR. KODSI: Sure. 

BY MR. KODSI: 

Q Why don't you look through that. And, for 

the record, if you're going to refer to those, if you 
would just let the reporter know which exhibit you're 
referring to. 

A Okay. What the epi studies provide us 

evidence for a good association, strong association 
between ETS exposure and lung cancer in man. What my 
experiments tell me, that ETS really is a substantial 
factor in this association. 

Q Okay. Now, what exhibit are you reading 

from? 

A 414. 

Q 414. And whose handwriting is 414 in? 

A Mine. 

Q And what does Exhibit 414 represent? 

A How to required language? It's how to 

express certain opinions in the required language. 

Q What do you mean by required language? 

A When you write things as a scientist, you 

write this for a scientific audience. I was given to 
understand that on occasion the law requires a different 

Vail, Christians & Associates (619)544-8344 
language for saying the same thing. 

Q And how did you come to that understanding? 

A We discussed whether certain language I had 

used in my declaration, if the verbiage was changed as a 
lawyer would change it, whether it still would express and 
reflect my conclusions and my opinions correctly. 

Q Now when you say we discussed, who is we? 

A Mr. McGuire. 

Q And could we go back to Exhibit 414 for a 

second. 

A Uh-huh. 

Q That you had just read earlier. And just 

explain for me again what is it that your studies show, 
using that language? You said the epidemiology provides 
evidence of an association between ETS and cancer? 

A Yes. 

Q And your studies provide what? 

A That ETS is a substantial factor in causing 

lung cancer. 

Q In animals, or in man? 

A Both. 

Q And that's based just on the animal studies 

that you've conducted that you reached that opinion? 

A My animal studies refer to ETS. The general 

principle underlying my statement is that every known 
human carcinogen has been shown to be an animal 
carcinogen. 
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Q Has every known animal carcinogen been shown 
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to be a human carcinogen? 

A No. And — no. 

Q And I think you had said earlier in your 

April 10th deposition that in order to conclude that ETS 
may cause cancer in man, that you would have to rely on 
the epidemiology. Is that still an accurate statement? 

A The epidemiology provides me a clue for this 

being an event, a possible event. 

Q Do you consider yourself an expert with 

respect to the ETS epidemiology? 

MR. MCGUIRE: Vague as to the legal meaning 
of the term expert. No foundation that he understands 
what you're talking about. 

You can answer. 

BY MR. RODSI: 

Q Doctor, would you answer — you can go ahead 

and answer to the extent you can. 

A I know what the epidemiologist says. 

Q Did you say epidemiologist, or epidemiology? 

A No. The epidemiology. 

Q Okay. Have you reviewed the ETS 

epidemiologic studies of ETS and lung cancer? 

A What would you mean by review? 

MR. MCGUIRE: Vague. 

BY MR. RODSI: 

Q Have you — okay. Have you read them from 

cover to cover? 

MR. MCGUIRE: That's overbroad. You are 
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talking about an infinitely large group. 

Do you mean in general has he reviewed 
studies like that? 

BY MR. RODSI: 

Q No. Actually, I want to know, right now, if 

you've read all of the epidemiology studies on ETS and 
lung cancer? 

A The original papers? 

Q Yes. The original papers. 

A No. 

Q Okay. How many of the original papers have 

you read? 

A Three or four. 

Q How many — do you know how many 

epidemiologic studies there are of ETS and lung cancer? 

A The 1992 EPA document I think reviewed some 

20 to 30 studies in their meta-analysis. Actually, it was 
fewer than that. I think it was about 11 that I 
reviewed. 

I've written this in — if I could have 
access to one of my papers. 

MR. MCGUIRE: Certainly. 

MR. RODSI: Which one? 

THE WITNESS: The six months study. 

MR. MCGUIRE: Why don't you tell me what the 
number is, and I'll find it for you. 

THE WITNESS: 32. 

MR. MCGUIRE: That's Exhibit 462, for the 
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record. 


record — 


THE WITNESS: Okay. Can I read into the 
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BY MR. RODSI: 

Q Sure. 

A — what I wrote at the time? 

Q Sure. 

A With regard to the 1992 EPA report on ETS, 

the overall evaluation included some 30 studies from 
different countries such as United States, Japan, Greece, 
Western Europe, and Hong Kong. For the purpose of 
population risk assessment, an analysis of 11 
epidemiologic studies conducted in the United States was 
performed. 

This was what was known in 1992 when the EPA 
issued its first document. 

Q Now, are you relying on that 19 — 

MR. MCGUIRE: Hold on a second. Are you 

finished? 

THE WITNESS: Yes. 

MR. MCGUIRE: Okay. 

BY MR. RODSI: 

Q Are you relying on that 1992 EPA report for 

any of the opinions you intend to offer in this case? 

A No. 

Q Now, you cited to 30 epidemiologic studies 

that were reported by the EPA. How many of those 30 have 
you read the original papers? 
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A I don't recall. 

Q But it would be no more than three or four? 

A Yes. Yes. 

Q Do you know how many studies have been — how 

many epidemiologic studies of ETS and lung cancer have 
been conducted since — 

A Three. 

Q — the EPA report? 

A Three. 

Q That's your understanding, there have been 

only three? 

A Yes. 

Q Do you know which ones they are? 

MR. MCGUIRE: For the record, the witness is 
referring to the Health Effects of Exposure to 
Environmental Tobacco Smoke final report September 1997. 

I'm going to request that this be marked for 
identification as an exhibit next in order right now. It 
doesn't have to be copied unless everybody wants it to be. 

(Exhibit 468 was marked for identification.) 

THE WITNESS: I think it was three. 

BY MR. RODSI: 

Q Dr. Witsche, are you aware of any ETS 

epidemiology studies that have been published since 
Exhibit 468 came out? 

A No. 

Q Are you familiar with the recent ETS 

epidemiology lung cancer study published by the 
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International Agency for Research on Cancer? 

A No. 

Q Are you familiar with the study that was 

published in 1998 — 1998 by the World Health 
Organization? 

A I heard about it. 

Q You have not read that study either? 

A I have not read it. 
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Q When you say you've heard about it, have you 

heard what conclusions that study reached? 

A I don't recall. 

Q You indicated that you've reviewed three or 

four of the studies for the other epidemiology studies. 

How do you — how — how are you familiar with those? 

A Right there, they are discussed, described in 

this report. 

Q When you say this report, you're talking 

about Exhibit 468? 

A 468 yes. 

Q So you've read how someone else has described 

those studies? 

A Yes. 

Q But you've not read the original papers? 

A No. 

Q Do you have any knowledge as to whether those 

studies found statistically significant results? 

MR. MCGUIRE: Vague. 

THE WITNESS: What — how would you define 

Vail, Christians & Associates (619)544-8344 
statistically significant? 

BY MR. RODSI: 

Q Let me ask you that. How do you define 

statistical significance? 

A Confidence limits in the — in the context of 

those epidemiological studies, the confidence interval for 
relative risk should not be — should not go below one. 

Now, I looked at it this way. I've seen 
graphs that some of the epidemiological studies, even if 
the relative risk is above one, the confidence interval 
extends below one. 

Q Well, in an epidemiologic study, when the 

relative risk is above one but the confidence interval 
extends below one, how do you interpret those results? 

A It could be that the study does not — is not 

what we would call a positive study. It does not make the 
point. 

Q It does not make what point? 

A The point that there is an increased relative 

risk. 

Q So of the 30 epidemiologic studies, do you 

know how many have relative risks above one and confidence 
intervals above one? 

A No. I wouldn't know offhand. 

Q Do you think that would be important to know 

in evaluating the ETS epidemiology? 

A I know of people who would say so. 

Q Do you consider yourself a witness who could 

Vail, Christians & Associates (619)544-8344 
testify about the ETS epidemiology in this case? 

A I could testify about how I personally 

interpret the available data. 

Q When you say the available data, what do you 

mean by the available data? 

A I could testify what my opinion is, whether 

ETS is a human carcinogen and the risk. 

Q But with respect to the ETS epidemiology, do 

you feel that you could testify about what the ETS 
epidemiology shows? 

A No. 

Q You wouldn't be comfortable doing that? 

A No. 
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14 



MR. KODSI: Now is a good time for a break. 

15 



VIDEOGRAPHER: We are off the record at 1:50 

16 

p ,m. 



17 



(Recess.) 

18 



VIDEOGRAPHER: We're back on the record at 

19 

2:01 p.m. 



20 



MR. KODSI: For the record, I'm going to — 

21 

there are 

other attorneys here that would like to ask some 

22 

questions 

of 

you. Dr. Witschi. So I'm going to go ahead 

23 

and let them 

do that and try to go through my notes and 

24 

shorten up 

what I've got left to a half hour if I can. I 

25 

really appreciate the time you've given us these last few 

26 

days — on 

the 10th and today. And I'm going to go ahead 

27 

and — Mr. 

Stone is going to have some questions for you. 

28 



MR. MCGUIRE: Is this the original? 467. 


Vail, 

Christians & Associates (619)544-8344 

1 

9 



THE REPORTER: Yes, that is the original. 

Z 

3 



EXAMINATION 

4 

BY MR. STONE: 


5 

Q 


Dr. Witschi, how are you? 

6 

A 


Fine. 

7 

Q 


My name is Greg Stone. I represent Philip 

8 

Morris. 



9 



At your deposition on April 10th, you 

10 

testified 

to 

your opinions as to the relationship between 

11 

ETS and lung 

cancer based on your experience as a 

12 

scientist, 

correct? 

13 

A 


Yes. 

14 

Q 


Specifically, based on your experience as a 

15 

toxicologist. 

Am I right about that? 

16 

A 


Yes . 

17 

Q 


You are trained as a toxicologist? 

18 

A 


How would you define trained in this context? 

19 

Q 


Educated? 

20 

A 


Yes. 

21 

Q 


You teach courses in toxicology? 

22 

A 


Yes. 

23 

Q 


You write in the field of toxicology? 

24 

A 


Yes. 

25 

Q 


You speak at seminars where the subject is 

26 

toxicology 

9 


27 

A 


Yes. 

28 

Q 


And among the scientific community, you hold 


Vail, 
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1 

out one of 

your areas of expertise to be that of 

2 

toxicology 

9 


3 

A 


What's my scientific community? 

4 

Q 


Within the community of Ph.D.s and 


5 academicians and the field of medicine and veterinary 

6 medicine and health and public health? 

7 A Yes. 

8 Q You hold yourself out as a toxicologist? 

9 A Yes. 

10 Q And when you gave us your opinions at your — 

11 the first day of your deposition on April 10th, you did so 

12 using the language and verbiage that you would use as a 

13 member of the scientific community? 

14 A Yes. 

15 Q And at that time you told us that it was your 

16 view that ETS may cause cancer in humans, correct? 

17 A Yes. 

18 Q And that view was based on experiments you. 
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yourself, have done in the field, correct? 

A Yes. 

Q And it was based on things you've read? 

A Yes. 

Q Based on your educational background? 

A Yes. 

Q Was it based on other things beyond things 

you've read, experiments you've performed, and your 
educational background? 

A No. 

Vail, Christians & Associates (619)544-8344 

Q Okay. And the things you have read include 

articles by other scientists on studies they've done OF 
the effects of ETS? 

A Yes. 

Q Some of which agree with yours and some of 

which disagree with yours? 

A I would not know which ones disagree. You 

would have to be more specific. 

Q Some studies you read in the past that are 

part of the background on which you based your opinions 
are studies which have concluded that ETS has not been 
shown to cause cancer, correct? 

MR. MCGUIRE: Is that a verbatim that you 
would like him to consider, a conclusion that says ETS 
does not cause cancer, or something similar to that? 

MR. STONE: I'm sorry. I don't understand 
that objection. 

MR. MCGUIRE: It wasn't an objection. 

MR. STONE: Okay. 

MR. MCGUIRE: It was a request for 
clarification. 

BY MR. STONE: 

Q Do you have the question in mind? 

A Do you — yes. Do you mean to say are there 

studies which show that ETS does not cause lung cancer in 
man? 

Q No. I think my question was meant to say 

among the things that are part of your background on which 

Vail, Christians & Associates (619)544-8344 
you base the opinions that you presented us with at the 
first day of your deposition are some studies which have 
concluded that ETS has not been shown to cause lung 
cancer; isn't that right? 

A Yes. 

Q Your first effort to do experiments in the 

area concluded that the results of your experiments were 
consistent with ETS not being a cause of lung cancer in 
mice, correct? 

A In the first experiment, ETS did not produce 

more lung tumors in mice. 

Q Okay. And the fact that it did not produce 

more lung tumors in mice was consistent in your view with 
ETS not having been shown to be a cause of lung cancer in 
mice, correct? 

A It was consistent with one of the views you 

hold that ETS does not cause lung cancer. 

Q Okay. And you published that? 

A Yes. 

Q And you published that the data you had found 

was consistent with that view? 

A Yes. 

Q And at the time you published that, that was 
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24 the general consensus of the experimental studies that had 

25 been published as of that time regarding ETS causing lung 

26 cancer in animals, correct? 

27 A There were no studies on ETS in animals at 

28 the time. 

Vail, Christians & Associates (619)544-8344 

1 Q So yours was the first? 

2 A Mine was the first. 

3 Q And up until the time of your study, it's 

4 your opinion and your testimony that no one had looked at 

5 whether ETS caused lung cancer in animals? 

6 A Yes. 

7 Q And when you first looked at the issue, you 

8 arrived at a conclusion which was that the data you 

9 developed in your experiments was as consistent with ETS 

10 not causing lung cancer in animals as it was with it 

11 causing lung cancer in animals? Is that a fair statement? 

12 MR. MCGUIRE: It misstates his conclusion. 

13 You can answer. 

14 BY MR. STONE: 

15 Q And if I do misstate it, tell me, and I'll 

16 try to rephrase it. 

17 A I think what I said was that my then study 

18 did not — what I said at the time was my then study did 

19 not allow me to conclude that under the conditions of the 

20 experiment I described ETS had produced lung tumors in 

21 mice. 

22 Q I think I got confused in your syntax. I 

23 apologize. Dr. Witschi. 

24 A That's okay. That's my German background. 

25 Q Let me just see if I can restate it and 

26 understand it. 

27 Your conclusion at the time of your first 

28 study under the conditions of that experiment was that ETS 

Vail, Christians & Associates (619)544-8344 

1 had not caused lung tumors in mice? 

2 A Under the conditions of the then experiment, 

3 ETS did not produce lung tumors in mice. 

4 Q Okay. And the first time you're aware of 

5 anyone publishing any scientific literature in which they 


6 

said that 

ETS did cause lung tumors in animals was 

when? 

7 


A 

It was my own paper, the second one. 


8 


Q 

And when was that? 


9 


A 

This was in 1970 — 1997. 


10 


Q 

Okay. So up until 1997, so far as you 

i know. 

11 

the scientific literature did not contain any papers in 

12 

which , 

anyone said that ETS had been shown to cause 

lung 

13 

cancer 

in 

animals, correct? 


14 


A 

Nobody had done any experiments along 

those 

15 

lines. 




16 


Q 

And so nobody had written a paper — 


17 


A 

That's right. 


18 


Q 

— in which they said that ETS caused 

lung 

19 

cancer 

in 

animals, correct? 


20 


A 

Yes . 


21 


Q 

And when you say yes, you mean my statement 

22 

was correct? 


23 


A 

Your statement was correct. 


24 


Q 

The major differences between your first and 

25 

second 

experimental protocols was an increase in the 

26 

exposure, 

the amount of exposure, and the addition 

of a 

27 

recovery 

time; is that correct? 


28 


A 

That's correct. 
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Q Okay. And you increased the dose by a factor 

of how much? 

A What was that? It was either a factor of — 

it was a factor of 25. 


Q 

Okay. So 

you 

increased the dose — 

A 

Roughly 25 

. 


Q 

Roughly 25 

times? 

A 

Yes . 



Q 

And I want 

to 

apologize. Dr. Witschi 


sort of interrupted your answer there to try to clarify. 

I don't mean to do that, and I want to apologize for 
that. I want to let you finish each of your answers 
completely. So. 

One change then was you increased — let me 

step back. 

Is it more appropriate, as you use the term, 
to describe it as exposure, or dose when we're talking 
about the amount of smoke that is injected into the 
chamber? 

A That's exposure. 

Q Okay. And what you increased by 25 times 

from the first experiment to the second experiment was 
exposure? 

A Yes. 

Q You don't measure dose? 

A What's — I'd really have to ask what's your 

definition of dose? 

Q Well, you don't know how much of any 

Vail, Christians & Associates (619)544-8344 
particular smoke-like or ETS-like compound is actually 
breathed in by the mice? 

A No. 

Q You don't measure their respiration rate? 

A No. 

Q You don't know whether the respiration rate 

of the mice who are exposed to fresh air is different or 
the same as the respiration rate of the mice who you put 
in your smoke-filled chambers? 

A No. 

Q Okay. And you don't know whether the 

respiration rate of the mice from your first experiment is 
the same as or different than the respiration rate of the 
mice in your second experiment? 

A No, I don't know. 

Q Okay. And when you talk about exposure, you 

measure the concentration of certain constituents of the 
smoke that you inject into the chambers at various points 
in time? 

A That's correct. 

Q And you measure the percentage of those 

constituents in the air in general? 

A Yes. 

Q You don't make any effort to measure how much 

of the smoke may collect in some fashion on the cage? 

A This would not matter because this is a 

steady state. This is a flow dynamic system where the 
concentrations in air we measure are maintained over the 

Vail, Christians & Associates (619)544-8344 
full six hours. 

Q And — 

A It is not as if it was something get into the 

chamber and because it is becoming absorbed somewhere 
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5 would diminish in the air concentration. 

6 Q And I don't mean to quibble with you at all. 

7 A Yes. 

8 Q I understand when you say it's a steady state 

9 what you mean is that a certain amount of air is 

10 introduced into the chamber and an equal volume of air is 

11 removed and that the concentration of the smoke 

12 constituents is maintained at roughly the same level 

13 throughout that period of time? 

14 A Yes. 

15 Q Now, there is some variation in the 

16 concentrations? 

17 A Yes. 

18 Q And you measure that to some extent because 

19 you periodically take measurements? 

20 A Yes. 

21 Q You don't do any consistent strip chart 

22 recording of the concentrations of any of the constituents 

23 in the chambers in any of your experiments, do you? 

24 A No. 

25 Q Okay. Now, what I was asking you about is it 

26 was your experience on the one time you at least wrote 

27 about it that you looked at the cages, you saw a tar-like 

28 substance that had collected on the cages themselves and 

Vail, Christians & Associates (619)544-8344 
1 the smoke chamber? 


2 


A 

Yes. 

3 



MR. MCGUIRE: I think he said sticky 

4 

substance. 


5 



THE WITNESS: Sticky substance. 

6 

BY MR. 

STONE 

: 

7 


Q 

Okay. And the sticky substance that you saw 

8 

on the 

one occasion is supposed to be cleaned up once a 

9 

week. 

correct? 

10 


A 

We change the cages once a week, yes. 

11 


Q 

Yes. 

12 


A 

Or two times, I don't know. Once. Let's say 

13 

once. 



14 


Q 

It's not your — part of your responsibility 

15 

to go 

in and 

check to make sure that's done? 

16 


A 

No. 

17 


Q 

So you don't know if it's done once a week or 

18 

twice 

a week 

or — 

19 


A 

No. 

20 


Q 

— or once a month? 

21 


A 

I know it's done at least once a week. 

22 


Q 

And how do you know that? 

23 


A 

We have standard operating procedures. 

24 


Q 

And you're assuming they're followed? 

25 


A 

Yes. 

26 


Q 

You don't check to be sure they're followed? 

27 

You're 

assuming they're followed? 

28 


A 

I know they're being followed because if they 
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1 

weren' 

t, my 

technician, who is very good, would certainly 

2 

tell me. 


3 


Q 

Okay. So you're relying on your 

4 

technician - 

- 

5 


A 

Yes . 

6 


Q 

— to ensure that? 

7 



Now, this sticky substance that's on the 

8 

cages. 

you've had that analyzed to determine the chemical 

9 

constituents 

— 
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28 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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23 

24 

25 

26 

27 

28 
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A 

Q — of that substance? 

A No. 

Q You have not? 

A No. 

Q Do you know what of the constituents that you 

inject into this chamber end up in that sticky substance? 

A I don't know. 

Q Do you know what proportion of the sticky 

substance is ingested by the mice? 

A No. 

MR. MCGUIRE: I'm sorry. Just for 

clarification, you've been talking about a sticky 
substance that is on the cage, and I assume your question 
then meant does — do the mice eat something that's off of 
the cage? 

MR. STONE: Yes. 

MR. MCGUIRE: Okay. Thank you. 

MR. STONE: I did. 

Vail, Christians & Associates (619)544-8344 314 

BY MR. STONE: 

Q You understood that's what I was referring 

to? 

A Yes. 

Q Okay. And the sticky substance that you see 

on the cages is also found on the food containers in the 
cage, is it not? 

A Yes. 

Q And on the water containers, is it not? 

A Yes. 

Q So when the mouse goes to drink water from 

the little spigot — that's where they get their water, 
right? 

A Yes. 

Q — they also are going to get inside their 

mouths some of the sticky substance that has collected on 
that spigot? 

A Yes. 

Q And when they eat the food that's in the food 

container, they're going to get some of that sticky 
substance that's on the food? 

A Yes. 

Q But you don't know what the constituents are 

of that sticky substance? 

A No. 

Q And you don't know how much of that sticky 

substance they ingest, do you? 

A No. 
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Q You do know that the same sticky substance is 

not found in the mice who are not placed in the inhalation 

chamber, correct? 

A Yes. 

Q So the difference between the presence of the 

sticky substance and the absence of the sticky substance 
is whether they are placed in the chamber that has smoke 
added to it, correct? That probably wasn't very clear. 

Let me say that again. 

In a fresh air chamber, there's no sticky 
substance, correct? 

A Yes. 

Q And in a chamber in which you inject smoke, 

there is a sticky substance? 
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A Yes. 

Q So the mice in the chamber in which you 

inject smoke, they're going to ingest a sticky substance, 
and the other mice are not, correct? 

A We don't know whether they ingest. We don't 

whether it's palatable to the mice. 

Q Okay. And you've done no test to determine 

that? 

A No. 

Q And you've done no controls in an effort to 

test for what effect, if any, that sticky substance, if it 
is ingested, might have? 

A No. 

Q Now, do you make any measurements of the 
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droppings from the mice to determine if they differ 
between the two chambers? 

A No. 

Q We do know that the weight differs 

significantly, don't we? 

A Yes. 

Q We know that the weight dropped during the 

time they're in the chamber where smoke is added is, what, 

15 to 20 percent less than the weight of the ones in fresh 
air? 

A Yes. 

Q Now, weight loss or a failure to show steady 

rates of weight gain is significant to people who do 
toxicological studies, is it not? 

A Yes. 

Q There is something in the toxicological 

literature known as the MTD; is that right? 

A Yes. 

Q What does MTD stand for. Dr. Witschi? 

A Maximum tolerated dose. 

Q And how do you determine the maximum 

tolerated dose? 

A In preliminary experiments. 

Q And is there a standard protocol for doing 

that? 

A I wouldn't recall offhand. 

Q Okay. 

A I think what you do is you treat animals I 
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think for three months in those — in the range-finding 
experiments. 

Q And did you in the course of your studies on 

the Strain A mice where you exposed them to various levels 
of smoke or ETS-like smoke conduct such range-finding 
studies? 

A No. 

Q Did you determine the maximum tolerable dose? 

A No. 

Q You're familiar, aren't you, with the 

guidelines for carcinogen bioassay and small rodents 
issued by the National Cancer Institute? 

A Yes. 

Q Okay. And you're familiar with the fact that 

they recommend that you determine the maximum tolerable 
dose? 

A This is in order to avoid toxicity. 

Q Yes. 

A Yes. 
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20 Q And you are familiar with that? 

21 A Yes. 

22 Q Okay. And you're familiar with the use of a 

23 loss of weight to help in determining the MTD, aren't you? 

24 A Yes. 

25 Q And at the point where you experience a 

26 10-percent or greater weight loss, you have reached the 

27 point of toxicity that the guidelines suggest — 

28 A Not in my studies. 
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1 Q I'm sorry. Just let me finish. 

2 A Okay. 

3 Q And then I'll let you answer completely. 

4 A I apologize. 

5 Q Yeah. At the point where you experience a 

6 10-percent or greater weight loss, you've reached the 

7 point of toxicity that the guidelines suggest should be 

8 equated to the maximum tolerable dose? Isn't that 
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9 

correct? 


10 


A 

That's correct. 

11 


Q 

Okay. 

12 


A 

But it's completely reversible. 

13 


Q 

It's completely reversible? 

14 


A 

Yes. 

15 


Q 

Because you can get the weight back? 

16 


A 

They gain more weight when they come out of 

17 

smoke. 

like 

people do. 

18 


Q 

They do. They get a very rapid weight gain 

19 

when you take them out of the smoke chamber and into the 

20 

fresh 

air. 

correct? 

21 


A 

Yes. 

22 


Q 

And in all your studies with various 

23 

chemopreventive drugs — can I call them drugs? What 

24 

would 

you call them? 

25 


A 

Agents. 

26 


Q 

— chemopreventive agents, the various things 

27 

you've 

done 

, the most rapid weight gain that you've seen 

28 

in any 

of your studies is when you simply take them out of 



Vail 
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1 

the chamber 

in which tobacco smoke has been introduced and 

2 

put them into the fresh air chamber? 

3 


A 

Yes. 

4 


Q 

Okay. Now, why is it that these Strain A 
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mice get tumors when they live their entire lives in fresh 
air? 


7 A This particular strain, the first time 

8 discovered in 1920 or so, eventually every single mouse if 

9 you let them go for a full life span will develop a tumor 

10 or maybe two. It's called spontaneous incidence. 

11 Q What causes that? 

12 A Nobody knows. 

13 Q You were shown by Mr. McGuire this jury 

14 instruction? You understand that was a jury instruction 

15 he showed you? 

16 A Yes. 

17 Q And he talked to you about substantial 

18 factor, didn't he? 

19 A Yes. 

20 Q Now, nobody else has ever explained to you 

21 what a substantial factor is, other than Mr. McGuire, have 

22 they? 

23 A Yes. 

24 Q Who else has? 
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No. Sorry. Okay. 

MR. MCGUIRE: Yes, nobody has explained. 
THE WITNESS: Yes. 


25 A 

26 

27 

28 BY MR. STONE: 

Vail, Christians & Associates (619)544-8344 

1 Q And you didn't read anything about what a 

2 substantial factor is other than that one jury instruction 

3 he showed you, correct? 

4 A Yes. 

5 Q And you wrote on that jury instruction that a 

6 substantial factor is a nontrivial factor? 

7 A Yes. 

8 Q What's a trivial factor? 

9 A This really would depend on the circumstances 

10 in which we label something to be a trivial factor or 

11 not. For example, to give you my view on trivial factor 

12 and so I think it. There was a game at one time called 

13 Trivial Pursuit. And many things which were considered to 

14 be trivial questions were really questions any 

15 well-educated kid who went through high school should 

16 know. Others were completely trivial. So it depends on 

17 the circumstances. 

18 Questions on geography, for example, I 

19 wouldn't call something trivial factors to know how many 

20 oceans there are. But who played so and so in this movie 

21 in 1930, I think I would consider this being a trivial 

22 factor. 

23 So I really can't give you an overall 

24 definition of what's trivial. I only could give it to you 

25 in the context of something. 

26 Q Okay. Let me ask you then in the context of 

27 the Strain A mouse, the fact that a Strain A mouse that 

28 lives to its full life expectancy will have one or two 
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1 lung tumors — and I'm correct, am I not, that that's the 

2 case? 

3 A That's correct. 

4 Q Is the cause of those one or two lung tumors 

5 a trivial cause? 

6 MR. MCGUIRE: Incomplete hypothetical. 

7 THE WITNESS: How can I label something as 

8 being trivial or not if I do not know what it is to begin 

9 with. 

10 BY MR. STONE: 

11 Q Okay. Have you made any effort to determine 

12 what causes those one to two lung tumors that will appear 

13 in every Strain A mouse that lives out its life? 

14 A No. 

15 Q Do you know whether solar radiation plays a 

16 factor in causing those tumors? 

17 A No. 

18 Q Do you know whether constituents in the water 

19 that the mice drink play a factor? 

20 A I would have to say they probably don't. 

21 Q And what do you do to ensure that the water 

22 you provide your mice does not contain any carcinogenic 

23 agents? 

24 A It's not important, because regardless of 

25 what kind of water supplies this strain of mice went 

26 through within the last 80 years, the spontaneous 

27 incidence has stayed remarkably stable. It has no genetic 

28 drift. And there are, certainly, also our water supplies 
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1 in labs and animal care has changed dramatically over the 

2 last 60, 70 years. The spontaneous incidence of these 

3 lung cancers has not changed. 

4 Q Okay. Now, there has been some changes in 

5 the spontaneous incidence rate that have caused you to 

6 think that maybe the strain was bred with something else, 

7 correct? 

8 MR. MCGUIRE: You mean in some of his 


experiments? 


10 

BY 

MR. STONE 

: 

11 


Q 

In some of the data that you've reviewed. 

12 


A 

Yes. 

13 


Q 

Okay. 

14 


A 

If — 

15 


Q 

Go ahead. 

16 


A 

Yes. No. Go ahead. 

17 


Q 

Okay. Have the diets of the mice changed 

18 

over the years, or have they remained essentially the 

19 

same? 


20 


A 

They have changed. 

21 


Q 

And they have changed because the guidelines 

22 

have changed 

■p 

23 


A 

Well, or the experiments changed. 

24 


Q 

The standard diet that you described for us 

25 

earlier which you referred to as AIN dash 76a — 

26 


A 

Yes. 

27 


Q 

— how long has that been a standard diet? 

28 


A 

I would presume since 1976. 



Vail, 
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1 


Q 

Okay. And the first studies of ETS exposure 

2 

in 

Strain A : 

mice occurred after that date? 

3 


A 

No. 

4 


Q 

Before that date? 

5 


A 

No. The question is when was it the first 

6 

time I did place those animals onto this diet. 

7 


Q 

I just want to know the first time you did a 

8 

study. 


9 


A 

That's right. That's what I'm referring to. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


The first time I did a study with this diet was the one 
that has been published in 1997. I did my first studies 
with lung tumors in mice with different diets. First, in 
Montreal and then in Oakridge, Tennessee. And, as you 
could imagine, there must have been difference in diets 
there. But I have not seen in my 25 years' experience 
with lung tumors change in spontaneous incidence change — 
spontaneous incidence change. 

In a way that you thought was attributable to 


Q 


diet? 


A Yes. 

Q Okay. Now, back to this question of trivial 

factor. You notice some change in the incidence when you 
add myo to the diet, correct? 

MR. MCGUIRE: I'm sorry. Would you clarify 
what you mean by change. Change in what? 

MR. STONE: Oh, I'm sorry. 

MR. MCGUIRE: It's vague as phrased. 

BY MR. STONE: 
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1 Q You noticed some change in the incidence of 

2 tumors when you add myo to the diet, correct? 

3 A May I ask you do you know the difference 

4 between incidence and multiplicity? 

5 Q I think I do. 
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A Okay. Now, can I have a look at my paper. 

Q Sure. 

A When it comes to the incidence. 

Q Do you want my — 

A Thank you. That's right. Yes. 

Q Okay. And you also notice a difference in 

the multiplicity? 

A Yes. 

Q Okay. And incidence, just so we're clear and 

The Court will understand, is the number of mice that are 
found to have a tumor? 

A Yes. 

Q And it could be a tumor in one lung or the 

other lung? 

A Or it could be multiple tumors in the same 

lungs. 

Q Right. 

A It's tumor-bearing mice. 

Q Okay. So, one — a mice is either, for 

incidence purposes is recorded as either having a tumor in 
one or both lobes of its lungs — 

A Yes. 

Q — or not? 
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A Yes. 

Q Okay. 

A One or multiple tumors. 

Q One or multiple. And the lung tumor 

multiplicity is the number of tumors that you count doing 
the analysis you described to us earlier using a 
microscope — or a magnifying glass? 

A Correct. 

Q Okay. And so you might have a — a mouse 

might have a — could have ten tumors, couldn't it? 

A I've seen up to 100. 

Q Okay. And you use multiplicity and incidence 

differently in your analysis as being evidence of 
different effects? 

A No. 

Q Okay. So for your purposes, incidence and 

multiplicity are evidence of the same effects? 

A Multiplicity gives me better numbers. 

Q So it's for your purposes then multiplicity 

is something that is more useful to you in the way you use 
your data? 

A Yes. 

Q Okay. Now, is the decrease in the tumor 

incidence that you see when you add myo to the diet 
something that would cause you to refer to myo as a 
nontrivial factor? 

A No. That's a relevant factor. 

Q Okay. Well, I said nontrivial. So. 
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A Okay. That's a nontrivial factor. 

Q It is a nontrivial factor? 

A Yes. 

Q Okay. To what extent do you have to see a 

change in incidence for you to think of it as nontrivial? 

A It's nontrivial if Fisher's exact test tells 

me the difference is statistically significant at the 
level of p of point zero five. 

Q And p of point zero five means a confidence 

interval of 95 percent? 
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A No. .05 means if in this experiment with 

this statistical result, the incidence, let's say in the 
treated one is lower than in the control group, if you are 
doing this experiment 20 times, 19 times out of those 20 
times, you are going to see that in your treated ones the 
incidence is lower than in the control groups. 

Q Okay. 

A That's all it tells me. 

Q And because of the way the Fisher exact test 

works, it is important to disclose tests you do where the 
results are not favorable as well as tests where they are 
favorable in terms of supporting your hypothesis, correct? 

A That's what I do. 

Q Okay. Now, you have on occasion, haven't 

you, published work where the results supported a 
hypothesis and done later studies where the results did 
not support your hypothesis and you have failed to publish 
those latter results? 
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A There was no reason to publish those because 

the study you refer to was — I had a significant result. 
And this experiment should have provided the basis for 
doing further studies what were the mechanisms underlying 
this observation. I could not reproduce the observation. 

I dropped the project, but I did not see a need to publish 
that I could no longer reproduce. 

People know about this. I — when people ask 
me why didn't you pursue this line of research, I tell 
them I couldn't reproduce it. My project officer at NIEHS 
knows what happened. If you are going to publish 
everything that doesn't work out, literature would be 
pretty enormous. 

Q Well, you wouldn't want anyone to use your 

first paper to be included in some meta-analysis or some 
effort to determine whether the Fisher exact test was met 
across a wide variety of studies and not to know about the 
failure to reproduce the data that later occurred, would 
you? 

MR. MCGUIRE: Compound. 

THE WITNESS: I — I have no control over to 
what extent people publish my published papers. 

If somebody would ask me could I — should I 
quote this study and make this in this point, I would tell 
them don't. But most of the time, I'm not being asked if 
somebody quotes. 

BY MR. STONE: 

Q Did you send a letter to the journal after 

Vail, Christians & Associates (619)544-8344 
you discovered you were not able to reproduce your data — 

A No. 


Q — to simply advise them that that letter 

should be published? 

A No. 


were 


Q Do you have a website? 

A I think so. I don't know. 

Q On your website, have you disclosed that 

not able to reproduce that data? 

A No. 


you 


Q You have control over what goes on your 

website, don't you? 

A I do not run my own website. 

Q You choose the material that's made available 

on it? 
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A Well, yes. 

Q Okay. 

A But that's — 

Q And you have not chosen — 

MR. MCGUIRE: Hold on a second, please. 

Were you going to say something further? 

THE WITNESS: Well, I answer questions what 
should go on the website. 

BY MR. STONE: 

Q Have you asked if you could put on the 

website the fact that the studies you had done and 
published turned out in a subsequent effort not to be 
reproducible? 
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A I have some serious doubts that either the 

School of Veterinary Medicine or the University of 
California would accept something like this going on the 
website. 

Q Have you asked? 

A No. 

Q Okay. Does the suppression in weight gain in 

your experience lead to a suppression in the initiation of 
tumors? 

A It could. 

Q Does the suppression in weight gain lead to a 

reduction in the growth of tumors? 

A I don't know. 

Q Have you made any studies of that? 

A No. 

Q In the National Cancer Institute guidelines 

for carcinogenic bioassay in small rodents that we talked 
about a moment ago, they also discuss the guideline that 
you should use animals of both sexes, do they not? 

A Yes. 

Q And they also discuss that any particular 

tests should be performed at least — at at least three 
different doses or exposure levels, do they not? 

MR. MCGUIRE: This is cumulative. It was all 
gone into in depth in the first session of the 
deposition. 

THE WITNESS: These guidelines refer to the 
default protocol. What I'm doing is research. 
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BY MR. STONE: 

Q And you do agree with me that those 

guidelines do recommend that you do three different doses 
for each experiment? 

A Yes. 

Q Okay. Have any people in the field of 

toxicology criticized your work? 

A As I indicated before, I'm more than happy to 

let you have the reviews I got from the manuscripts I 
submitted. 

Q Let me see if I understand. One source of 

the criticisms of your work has been reviews on 
manuscripts that you've submitted? 

A Yes. 

Q Have others in other context been critical of 

your work? 

MR. MCGUIRE: Vague and it calls for 
speculation too. 

You can answer as best you can. 

THE WITNESS: Well, sometimes there are some 
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21 people sometimes saying, well, the usual thing like why do 

22 you work with a mice or this thing with the recovery 

23 period is not what happens with in. And so this kind of 

24 criticisms, yes. 

25 BY MR. STONE: 

26 Q Let me just ask you about those two 

27 criticisms or three criticisms, initially. There are 

28 those in the field of toxicology who disagree with your 

Vail, Christians & Associates (619)544-8344 

1 choice of Strain A mice as the model for testing whether a 

2 particular compound is carcinogenic in humans, correct? 

3 A There are those. But I would say they 

4 reflect opinions and are holding views which are becoming 

5 less and less tenable. 

6 Q Okay. So let me — I'm not going to argue 

7 for or against their views at the moment. I just want to 

8 elicit from you that there are people in the field of 

9 toxicology who have said Strain A mice is not an 


10 

appropriate 

model by which to determine whether a 

11 

particular compound would cause lung cancers in humans? 

12 

A 

There were more than there are now. 

13 

Q 

And that's a criticism that you've heard from 

14 

time to time 

in the field? 

15 

A 

Yes . 

16 

Q 

It's a criticism that has been expressed even 

17 

at the — there's a Strain A mouse convention every so 

18 

often, isn't 

there? 

19 

A 

Yes. 

20 

Q 

In Akron, Ohio? 

21 

A 

Toledo. 

22 

23 

Q 

Toledo, Ohio. I'm sorry. It's in Toledo. 

And at that convention, people have expressed 

24 

concern that 

the choice of the Strain A mouse is not the 

25 

appropriate 

animal model? 

26 

A 

No. 

27 

Q 

They have not? 

28 

A 

Vail, 

No. That's the convention of the 

Christians & Associates (619)544-8344 
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aficionados 

Q 

who use it? 
A 
Q 
A 
Q 


Okay. That's the convention of the people 


Yes. 

So they don't criticize it for that reason? 
Correct. 

So when you go outside of that group, you 
will hear people who do criticize it? 

A Yes. 

Q Okay. Have you ever written in response to 

those criticisms in an effort to justify the use of the 
Strain A mouse as a model for human lung cancers? 

A I think in every one of my papers there is a 

couple of sentences to this extent that now, there is good 
evidence now that the strain mouse, lung tumor system is a 
representative model of peripheral human lung 
adenocarcinoma. 

Q And you hold that view even though I'm 

correct, aren't I, that the ratio of malignant and benign 
tumors in the Strain A mouse doesn't change as a result of 
the exposure to the ETS-like smoke that you expose them 
to? 

MR. MCGUIRE: I'm sorry. You used the term 
ratio. Did you mean percentage? 

MR. STONE: I did not. 
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MR. MCGUIRE: Okay. Do you understand the 

question? 

THE WITNESS: Oh, yes. 
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MR. MCGUIRE: Okay. Go ahead. 

THE WITNESS: The percentage definitely would 
change with time. 

BY MR. STONE: 

Q The ratio — 

A The ratio — 

Q Let me ask you — let me ask another question 

so we don't — 

A Yes. 

Q In your studies, one of the things that you 

measure is the ratio of malignant tumors in your Strain A 
mouse to the benign tumors? 

A Yes. 

Q And you do that by having someone else look 

at slides of some of the tumors and make a determination 

as to whether they're malignant or benign? 

A Yes. 

Q And the difference between a malignant tumor 

and a benign tumor in terms of terminology is what? How 
do you — what are the names assigned to them? 

A The benign tumor is an adenoma, and the 

malignant tumor is an adenocarcinoma. 

Q So someone else working with you looks at 

slides of the tumors and says this number of them were 
adenocarcinomas and this number were adeno — 

A Adenomas. 

Q Adenomas. 

A Yes. 
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Q I always have trouble with that word. I'm 

sorry. And that ratio is something that you keep track of 
in your experiments? 

A At one time point, I know. 

Q I'm sorry? 

A In my experiments, I can do this only at one 

time point. That's when I kill the animals. 

Q Right. 

A Okay. 

Q At the point in time when you kill the 

animals — 

A Yes. 

Q — you then keep track of the ratio of can I 

say malignant to benign? 

A Yes. 

Q Okay. And you also keep track of the ratio 

of malignant to benign tumors in those that are part of 
your control group who experience only fresh air? 

A Correct. 

Q And what is the range of the ratios that you 

see in those in fresh air? 

A Where I've published it, it was about — it's 

the same as is in the ones in the smoke. 

Q Okay. So at the time that you perform this 

determination, what you have seen in the course of your 
experiments is the same ratio of malignant to benign 
whether the mice are exposed to ETS-like smoke or exposed 
only to fresh air? 
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A Yes. 
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2 Q Okay. Now, in humans, it's true, is it not, 

3 that the concern we have with tumors as a result of 

4 exposure to tobacco smoke compounds or other things, the 

5 concern we have is with tumors that are malignant? 

6 A Yes. 

7 Q And what we see is a ratio of people who we 

8 think have been exposed, and that may have been a 

9 causative factor, we see a change in the ratio from 


10 

malignant to 

benign, do we not? 

11 

A 

No. 

12 

Q 

We see the same ratio? 

13 

A 

I — 

14 

Q 

I'm sorry. Let me ask the question a 

15 

different way. 

16 

A 

Yes . 

17 

Q 

Let's talk for a moment about people who are 

18 

exposed to ETS and people who are not exposed to ETS. 

19 

A 

Yes. 

20 

Q 

Have you studied the tumor incidence in those 

21 

two groups? 


22 

A 

I don't understand your question. 

23 

Q 

Have you studied the tumor incidence in 

24 

people exposed to ETS compared to people not exposed to 

25 

ETS? 


26 

A 

How would I do this? 

27 

Q 

Okay. So you haven't? 

28 

A 

I really do not understand. 


Vail, 

Christians & Associates (619)544-8344 

1 


MR. MCGUIRE: You'll have to sacrifice a 

2 

bunch of people for that. 

3 


THE WITNESS: I can't do — I can't kill the 

4 

people. 


5 

BY MR. STONE: 


6 

Q 

No. And I wouldn't ask you to kill the 

7 

people. 


8 

A 

No. 
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Q 

you? 

A 

Q 

work with 
A 
Q 
A 


And you haven't biopsied their lungs, 

I can't even do that one. 

And you haven't asked medical doctors 
you to do that, have you? 

To kill the people, no. 

To biopsy the lungs? 

Oh. No. 


have 


who 


Q To biopsy the lungs? 

A No. 

Q And people do sometimes die, correct? 

A Yes. 

Q And you haven't looked at — we all will 

someday, right? 

A Yes. 

Q Okay. And you haven't asked people to look 

at slides and determine for you the ratio of malignant to 
benign tumors that are found in lungs of people who have 
died, have you? 

A There are practically no benign lung tumors 

Vail, Christians & Associates (619)544-8344 
in people. 

Q Okay. So what we see in people is something 

different than we see in the Strain A mouse, correct? 

A What we see in people are with some very few 

exceptions malignant lung tumors. If we would let go 
those animals to two years or to the end of their life. 


337 


http://legacy.library.ucsf.^BtoiAictednflpa®ia/poW.industrydocuments.ucsf.edu/docs/fjjl0001 



7 

practically 

all those tumors would be malignant. 



8 

Q 

And is that something you have done? 



9 

A 

That's something Dr. Maronpot tells me. 

and 

10 

that's the 

experience of the pathologists who have looked 

11 

at lung tumors in mice. 



12 

Q 

And is that an experiment you've done? 



13 

A 

No. 



14 

Q 

Okay. And is that an experiment that's 



15 

published? 




16 

A 

I think if you'd look up the histology 

of 

all 

17 

the types of lung tumors that have been found in the 



18 

experiments 

done by the National Toxicology Program, 

you' d 

19 

probably come to this conclusion. You'd probably find 

the 

20 

supportive 

evidence for this statement. 



21 

Q 

Have you done that? 



22 

A 

I asked Dr. Maronpot who has done the 



23 

pathology. 




24 

Q 

Okay. And that's your only source of 



25 

information 

on that issue? 



26 

A 

Yes. 



27 

Q 

Okay. At the first session of your 



28 

deposition. 

you told us that ETS may cause lung cancer 

in 
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1 humans. I'll take you back to that opinion, if I might. 

2 A Yes. 

3 Q And that was your opinion using the type of 

4 scientific terminology that you're comfortable with? 

5 A That's right. 

6 Q That opinion was based in part on the studies 

7 you've done and the things you've read and your 

8 educational background, correct? 

9 A Yes. 

10 Q You've testified about the studies you've 

11 done that have been published on this subject during the 

12 course of these two days of your deposition, correct? 

13 A Yes. 

14 Q Is your opinion based on studies other than 

15 those that have been published? And I mean to include 

16 among those that have been published the recent May 2000 

17 article that we talked about today. 

18 A No. 

19 Q Okay. So other than the published articles 

20 including the most recent publication, that defines the 

21 universe of experiments that form the basis for your 

22 opinion that ETS may cause lung cancer in humans? 

23 A No. 

24 Q Okay. What other experiments have you done 

25 that form the basis for that opinion? 

26 A I have not done other ones. 

27 Q Okay. Then I misspoke in my earlier question 

28 and let me go back. 

Vail, Christians & Associates (619)544-8344 

1 A Yes. 

2 Q Is the universe of the studies you have done 

3 that form the basis for your opinion those studies that we 

4 have talked about during the course of your deposition 

5 that are reflected in publications, including the May 2000 

6 publication? 

7 MR. MCGUIRE: That's vague for someone who 

8 isn't born in Switzerland. 

9 THE WITNESS: I'm sorry. I don't understand 

10 really. 

11 BY MR. STONE: 
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Q Okay. Let me re-ask. 

A Yes. 

Q One basis for your opinion that you expressed 

to us at the first day of your deposition is the 
experimental work you have done? 

A Yes. 

Q In the entirety of the experimental work that 

you have done that is part of the basis for your opinion, 
is the work reflected in the publications — 

A Yes. 

Q — that we have discussed during your 

deposition? 


A Yes. 

Q Okay. Is one of the bases for your opinion 

that you expressed that ETS may cause cancer in — cause 
lung cancer in humans the experimental work of persons 
other than yourself? 

Vail, Christians & Associates (619)544-8344 

A I know that somebody could reproduce my 


experiment. 


Q Okay. And I don't — I don't mean to quibble 

with you that they could or they couldn't. I just want to 
know if there's other experimental work that you rely on 
for your opinion other than the work you've done? 

MR. MCGUIRE: Cumulative. He responded in 
the first session of his deposition to this same question. 

You can answer. 


THE WITNESS: I relied on my own work. But I 
took some comfort in knowing that somebody could reproduce 
my experiment. 

BY MR. STONE: 


Q Okay. One of the things that I asked you 

earlier about were publications. Are there publications 
that you rely on for your opinion that ETS may cause lung 
cancer in humans. Do you recall that question? 

A Yes. 

Q And some of the publications, of course, are 

your own that we've already talked about, correct? 

A That's the experimental data. 

Q Okay. Are there publications of others that 

you rely on for your opinion? 

A Yes. 

Q Okay. 

A That's this document, exhibit whatever it is. 

MR. MCGUIRE: 468 I think. Yes. 468. 


BY MR. STONE: 

Vail, Christians & Associates (619)544-8344 
Q Okay. Anything other — any other 

publications other than Exhibit 468? 

A Over the last few years, I read a lot of 

papers which dealt with this issue. Some of them, as I 
indicated, some epidemiologic studies, some comments on 
epidemiologic studies, and comments we received when we 
were developing this document. 

MR. MCGUIRE: When you say this document, 

468? 

THE WITNESS: 468, yes. 

BY MR. STONE: 

Q Okay. Which other publications other than 

Exhibit 468 do you rely on for your opinion that ETS may 
cause lung cancer in humans? 

MR. MCGUIRE: Okay. I'm sorry. You already 
had him establish that he was relying on his own papers 
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and all of those things. Do you mean other than what's 
already been discussed? 

MR. STONE: Let me ask it this way. 

MR. MCGUIRE: Thank you. 

BY MR. STONE: 

Q Your own papers you rely on because they 

represent your experimental work? 

A Yes. 

Q You rely on Exhibit 468 for your opinion? 

A Yes. 

Q Other than that and your papers, are there 

other publications that you rely on for your opinion that 
Vail, Christians & Associates (619)544-8344 
ETS may cause lung cancer in humans? 

A That would be quoted in the papers that I 

wrote, and they have been quoted in the papers I wrote. 

Q So the papers that you cite in your 

publications, you also rely on? 

A Yes. 

Q Anything else? Any other publications? 

A I would not know at the moment, really. 

Q Okay. When you were disclosed as an expert 

witness. Dr. Witschi — and it's in that, the little bound 
set of exhibits. Exhibit 401. 

MR. MCGUIRE: Think I it's 402. 

MR. STONE: It could be. 

BY MR. STONE: 

Q Which is 401 and which is 402? Which is that 

one? 

A This is 401. 

Q I'm vindicated. Probably the only time in 

this entire case. 

MR. MCGUIRE: I don't think so. 


BY MR. STONE: 


Q Taking a look at Exhibit 401, it says that 

you are expected to testify regarding the carcinogenicity 
of ETS. Do you see that? 

A Yes. 

Q Okay. As evidenced by the results of your 

experiments involving exposure of mice to ETS? 

A Yes. 

Vail, Christians & Associates (619)544-8344 

Q When we talk about the results of your 

experiments involving exposure of mice to ETS in the 
context of what will be evidence supporting your 
testimony, is there, again, anything other than what is 
referenced in your published papers including the May 2000 
paper? 

A I don't understand the question. 

Q Okay. I don't want to repeat ground that was 

covered on the first day of your deposition, if I can 
avoid it. Let me ask it this way. 

You have, before your deposition started, 
seen this description of your testimony? 

A No. 

Q It was provided to you in some fashion? 

A No. 


Q This is the first time you saw it was 

April 10th? 

A Yes. 

Q So when they say evidenced by the results of 

your experiments, you don't know which experiments were 
referred to? Is that fair? 
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MR. MCGUIRE: Calls for speculation. 

You can answer. 

THE WITNESS: To me, the way it's written 
seems plain to me what experiments it was. 

BY MR. STONE: 

Q Then as you read it, which ones do you think 

it refers to? 

Vail, Christians & Associates (619)544-8344 344 

A I would have been happier if it had said his 

experience, because that would then — my testimony would 
cover much broader aspects. 

Q Let me — let me ask it — 

A I was surprised when I saw that. 

Q Okay. Dr. Witschi, what I want to understand 

is — 

A Yes. 

Q — all the bases for the opinions that we've 

been told you will express at trial. That's what I'm 
trying to get at. 

A Yes. 

Q Okay. Are there any experiments that you've 

performed that bear — let me strike that. Are there any 
experiments you've performed that you will rely on in 
support of your testimony regarding the carcinogenicity of 
ETS other than those that are part of the publications 
we've referred to during your deposition? 

A Experiments, no. 

Q Okay. 

A Opinions, views. 

Q Okay. I'm just focusing on experiments right 

now. 

A Okay. 

Q And your opinion regarding the 

carcinogenicity of ETS is that as to mice, your opinion is 
that ETS has caused an increase in incidence and an 
increase in multiplicity of tumors in Strain A mice? 
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A Correct. 

Q Okay. And as to humans, using scientific 

terms, for the moment, your opinion is that ETS may cause 
lung cancer in humans? 

A If I considered the results of my 

experiments, I really can change the may to does. 

Q So where as in the first session of your 

deposition, you said you would not use the word does, 
today you do want to use the word, correct? 

MR. MCGUIRE: Wait a minute. Did you — I 
must have missed something here. Let me just see what you 
said. Counsel. 

Do you have a portion in the first session of 
his deposition where he says, quote, I would not use the 
word does, that you're referring to? 

MR. STONE: There is. 

MR. MCGUIRE: Okay. Then can we show that or 
refer to it so we can take a look and he can be specific 
as to whether or not in that particular instance — 

MR. STONE: Let me ask it this way. 

MR. MCGUIRE: Okay. 

BY MR. STONE: 

Q You recall your deposition on April 10th, 

don't you. Dr. Witschi? 

A Yes. 

Q Okay. You recall being asked about your 
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27 

opinion as to whether or not ETS had been shown to cause 

28 

lung cancer 

in humans, do you not? 


Vail, 

Christians & Associates (619)544-8344 

1 

A 

Now, what do you refer to now? 

2 

Q 

You don't recall that? 

3 

A 

No. 

4 

Q 

Okay. 

5 

A 

It's — 

6 


MR. MCGUIRE: You've answered the question. 

7 

He'll show you something, hopefully. 

8 


THE WITNESS: Yes. 

9 

BY MR. STONE 

: 

10 

Q 

Do you have your deposition transcript in 

11 

front of you 

? 

12 

A 

Yes . 

13 

Q 

Take a look at page 28, carrying over to 

14 

page 29. 


15 

A 

Yes. 

16 

Q 

You see where at the end of the question that 

17 

starts on page 28, you were asked "Why do you say 'may 

18 

cause' there?" Referring to your declaration. 

19 


Do you see that question? 

20 

A 

Yes. 

21 

Q 

And your answer in April 10th was "I think in 

22 

the overall 

picture a 'does' would have to be too strong 

23 

for somebody 

like me." 

24 


Do you see that answer? 

25 

A 

Yes. 

26 

Q 

And then you were asked "So saying 'does 

27 

cause' would 

be too strong for someone like you?" 

28 


And you answered, "Yes, there's always 


Vail, 
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1 

uncertainty. 

" correct? 

2 

A 

Correct. 

3 

Q 

And you would agree that there is uncertainty 

4 

about whether ETS causes lung cancer in humans, would you 

5 

not? 


6 

A 

I would have to answer there is uncertainty 

7 

in individuals, but there's no uncertainty in the overall 

8 

population. 


9 

Q 

So it's uncertain for you to determine 

10 

whether a particular incidence of lung cancer in a human 

11 

is caused by 

ETS? You can't tell, correct? 

12 

A 

Yes . 

13 

Q 

But you would say that some lung cancer in 

14 

the population is caused by ETS? 

15 

A 

Yes. 

16 

Q 

How many? 

17 

A 

I don't know. 

18 

Q 

One? 

19 

A 

I would guess more. 

20 

Q 

You would guess more than one? 

21 

A 

Yes. 

22 

Q 

How would you tell who that person is? 

23 

A 

I don't know. 

24 

Q 

How would you tell that a particular lung 

25 

cancer was caused by ETS? 

26 

A 

I would have to go by the circumstances. 

27 

Q 

Have you ever diagnosed an individual as 

28 

having lung 

cancer? 


Vail, 
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1 

A 

No. 

2 

Q 

Have you ever met an individual who was 
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diagnosed as having lung cancer where you determined that 
their lung cancer was caused by ETS? 

A I'm not a clinician. 

MR. MCGUIRE: You can answer "yes" or "no" to 

that. 

THE WITNESS: No. 

BY MR. STONE: 

Q Okay. What percentage of the lung cancers 

that are diagnosed in the United States do you believe are 
caused by ETS, if you have such a belief? 

A The belief? 

Q Okay. Let me take that back. What is your 

professional opinion as to the percentage of lung cancers 
that are diagnosed in the United States that are caused by 
ETS? 

A I would have to rely on the figures which 

people who examine this come up with. 

Q Let me ask you this: Is this an issue on 

which you've ever published? 

A How many? 

Q Yes. The percentage. 

A No. 

Q Have you ever given a talk to any 

professional organization on the percentage of lung 
cancers that are due to ETS? 

A No. 

Vail, Christians & Associates (619)544-8344 

Q And when you would rely on the figures 

published by others, are you relying on the figures 
contained in Exhibit 468? 

A These are some figures. There are some other 

ones around. 

Q And what you would do to answer that 

question is you go to the various publications, find the 
different numbers, and provide them to me? 

A And attribute those numbers to the different 

publications. 

Q Yes. And have you made any effort prior to 

today — have you made any effort prior to today to do any 
critical review of any of the publications that you might 
look at to determine what percentage of lung cancers are 
due to ETS? 

MR. MCGUIRE: Vague. 

THE WITNESS: What would you mean by critical 

review? 


BY MR. STONE: 

Q You understand what it means to submit a 

paper for publication and have it reviewed by someone who 
performs a review of the paper? 

A Yes. 

Q To try to determine the accuracy, the 

correctness, the appropriateness of the methodology, and 
so on? 

A Whether I've ever reviewed a paper that was 

submitted to a journal and would produce those numbers? 

Vail, Christians & Associates (619)544-8344 

Q Have you ever reviewed a paper that would 

produce those numbers, whether because you were a reviewer 
for the journal or otherwise, with an eye towards 
performing the type of critical review that a journal 
reviewer would perform? 

A What I have done in the course of being 

involved when this document 468 was developed was reading 
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8 what the people who analyzed those papers, how they 

9 represented them, and then also reading the public 

10 comments which were received in response to what the Cal 

11 EPA had written during the public comment period. So I've 

12 seen both the analysis and the description how Cal EPA 

13 represented those papers and the comments that were 

14 received from the public. 

15 Q And have you, yourself, done what I would 

16 describe as a critical review, if that term is clear to 

17 you? 

18 A The way this works is when we get the 

19 comments, then we also get what the agency people respond 

20 to those comments. And, yes, then I balance the different 

21 views. 

22 MR. STONE: Okay. We need to change the 

23 tape. So we should take a short break. 

24 VIDEOGRAPHER: Thank you. This is the end of 

25 Tape 2, Volume II, of the videotaped deposition of 

26 Dr. Hanspeter Witschi, M.D. We're off the record at 

27 3:05 p.m. 

2 8 (Recess.) 

Vail, Christians & Associates (619)544-8344 

1 VIDEOGRAPHER: This is Videotape 3, 

2 Volume II, of the videotaped deposition of Dr. Hanspeter 

3 Witschi. We are back on the record at 3:18 p.m. 

4 BY MR. STONE: 

5 Q Dr. Witschi, one of the criticisms you told 

6 me a moment ago you had heard other people express with 

7 regard to your work was criticism directed to the recovery 

8 time; is that correct? 

9 A That's correct. 

10 Q Can you describe more specifically what the 

11 criticism is with respect to the recovery time that you've 

12 heard expressed? 

13 MR. MCGUIRE: Cumulative. 

14 BY MR. STONE: 

15 Q You may answer. 

16 A Oh. 

17 Q I assure you if Mr. McGuire wants to instruct 

18 you not to, it will be unambiguous. 

19 A The most common criticism is that people do 

20 not get — or people get lung cancer while they are 

21 smoking, which then if I tell them what I know, people 

22 usually rethink that answer for two reasons. 

23 One of them, I mentioned this the last time 

24 the epidemiologic evidence which shows that people who 

25 quit for three to five years have a higher risk of 

26 developing lung cancer than even when they smoked. 

27 And the other one is purely anecdotal, but 

28 it's kind of reproducible, whenever you tell somebody 

Vail, Christians & Associates (619)544-8344 

1 this, they say, gee, isn't that interesting, I knew so and 

2 so and he quilt smoking and he got lung cancer. 

3 Q The Surgeon General of the United States 

4 expressed views on that apparent phenomena, did he not? 

5 A Not that I know. 

6 Q Didn't the Surgeon General of the United 

7 States say that the fact that in some studies it appears 

8 that the risk increases for the first few years after 

9 someone quits smoking is due to the fact that most of the 

10 people who quit smoking do so because of some sickness or 

11 illness or perceived diagnosis? 

12 A I've not seen this in the Surgeon General's 
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report. I've seen it in one of the original papers who 
describes this phenomenon. But if I'm not mistaken, I do 
not think everybody who quits already has lung cancer. 

This, in their papers, was a speculation. 

Q Everyone would not have to have lung cancer 

when they quit in order to account for the data that you 
were referring to, would they? 

A I don't understand this question now. 

Q What you have seen is some data which 

indicates that the risk of lung cancer goes up somewhat 
for the first few years after someone quits smoking? 

A Yes. 

Q Correct? 

A Yes. 

Q Now, if the people who choose to quit are a 

group that is more likely already ill than the group that 
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continues to smoke, on average, you would expect to see a 
higher incidence of lung cancer in that group, wouldn't 
you? 

A That's what the data say. 

Q Right. 

A In the people who quit, they have a higher 

risk of developing lung cancer. 

Q And if the people who quit are already ill to 

a greater extent than the people who don't quit, that 
would explain why you would see a higher incidence of lung 
cancer, wouldn't it? 

A Not necessarily. I do not think everybody 

who quits feels ill. 

Q It doesn't have to be everybody to account 

for a relatively modest differential in the risk in some 
of the reported data, does it? 

MR. MCGUIRE: Speculation. 

THE WITNESS: We really do not know who gets 

lung cancer. 

THE REPORTER: "They really do not know who 
gets lung cancer"? 

MR. STONE: I think he said "We really." 

THE WITNESS: "We really." Yes. 

THE REPORTER: Thank you. 

BY MR. STONE: 

Q The general statistic is that 10 percent of 

smokers — 

A 10 to 20 percent. 
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Q — may get lung cancer? 

A Yes. 

Q Okay. And you think that the incidence is a 

little bit higher for the first few years when somebody 
quits, after somebody quits? 

A That's across for all the people who quit. 

Q And how much higher? 

A I could look up the exact numbers. I think 

the study I recall about — I wish I remember how the data 
were expressed. But it almost doubles in one study I've 
seen. 

Q And in other studies, they don't find the 

phenomena at all, correct? 

A I don't know. I only looked for the ones 

which showed this phenomenon. 

Q Okay. So when you were looking for the 

studies, you looked for those that supported your 
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hypothesis and didn't look for any that contradict it, 
correct? 


A What I did when I looked into this was going 

into the most recent textbook on pulmonary disease and 
looked at the chapter on lung cancer, and there this was 
presented. That's a fact. 

Then I looked up two papers which I knew 
because I became aware of this first in an anecdotal way 
and then I talked to some epidemiologists and they said, 
oh, yeah, that's true, that has been seen. And then I 
went after the papers which showed that one. 

Vail, Christians & Associates (619)544-8344 

Q And you went after the papers that showed 

this increase? 

A Yes. 

Q What was the textbook you looked at? 

A This was Fishman's Pulmonary Disease and 

Disorders. 


Q And what were the papers you looked at? 

MR. MCGUIRE: Cumulative. 

THE WITNESS: The paper I studied was the 
Wynder and Stellman paper. 

BY MR. STONE: 


Q You mentioned there were two. Was there 

another one? 


A There was an earlier which was referred to, 

the original Hammond study. 

Q Okay. Did you look at the 1990 Surgeon 

General's report? 

A No. 
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Q Do you know that various experts in the field 

have concluded that to the extent that phenomena has been 
seen in the data, it is due to the fact that people who 
quit have — are in poorer health than the people who 
continue to smoke? 


MR. MCGUIRE: Lacks foundation. 

THE WITNESS: The way I see this is the 
epidemiologists see a phenomenon and they have come up 
with an explanation. But I do not think in my opinion 
that this phenomenon was scrutinized the way it should 
Vail, Christians & Associates (619)544-8344 

be. 
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And, like for example like my animal data 
suggest, that really quitting smoke relieves some pressure 
on the tumors so they can grow in those people who would 
have gotten tumors anyway. 

As far as I'm concerned, the animal data have 
created the hypothesis that definitely should be tested. 
Now, to what extent epidemiologists could be persuaded to 
do this is kind of questionable. 

BY MR. STONE: 


Q Dr. Witschi, I don't mean in any way to 

prevent you from giving an explanation as part of your 
answer. 


A Yes. 

Q But I want to go back to my question for just 

a moment and see if you can answer it "yes" or "no" with 
the explanation you've given me. 

Do you know that various experts in the field 
have concluded that to the extent that the phenomena 
you've described has been seen in the data, it is due to 
the fact that people who quit smoking are in poorer health 
than the people who continue to smoke? 
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THE WITNESS: 

I 

know — 


24 


MR. MCGUIRE: 

No 

foundation 

and vague. 

25 


Go ahead. 




26 


THE WITNESS: 

At 

least one 

expert in the 

27 

field 

told me this. 




28 

BY MR. 

. STONE: 
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1 Q Okay. Now, when you say that your animal 

2 data suggests that quitting smoking relieves some pressure 

3 on the tumors so that they can grow, have you considered 

4 whether allowing the animals to increase their weight gain 

5 will permit tumors to grow? 

6 A This is a possibility. 

7 Q Okay. We do know, don't we, that reduced 

8 weight gain will suppress tumorogenicity? 

9 A To some extent, we do know that one. 

10 Q Okay. Are there criticisms of your work 

11 that you've heard from others, other than in the context 

12 of reviews of your papers, other than the two that we've 

13 now touched on, which is the recovery period and the use 

14 of Strain A? 

15 A No, not that I recall right now. 

16 Q Have you in any of your experiments used a 

17 sham control group? 

18 MR. MCGUIRE: Vague. 

19 BY MR. STONE: 

20 Q Are you familiar with that concept? 

21 A Yes. 

22 Q Okay. And what would you consider a sham 

23 control group to be? 

24 A These are my controls. 

25 Q Are your control groups exposed to any inert 

26 particulate matter? 

27 A This would not be an appropriate control. 

28 Q I don't mean to argue with you whether it's 

Vail, Christians & Associates (619)544-8344 

1 appropriate or inappropriate. Let me ask it this way. 

2 When you set up your control group, do you 

3 expose them to any inert particulate matter? 

4 A No. 

5 Q Okay. You read the paper prepared by 

6 Dr. Bogen, correct? 

7 A Yes. 

8 Q And you're familiar with what he concluded 

9 was the level of exposure to ETS in households that have 

10 one or more smokers? 

11 A I think so. 

12 Q Okay. Now, you were asked in the first 

13 session of your deposition — and I don't mean to repeat 

14 it — about how the exposure levels that you used for your 

15 mice compared to ETS exposure levels that we might find in 

16 the real world? You recall that? 

17 A And I said I wouldn't know. 

18 Q Right. But you do know what Dr. Bogen used 

19 in his report? 

20 A He used particulate matter as a measure of 

21 exposure to ETS. 

22 Q Yes. And you used particulate matter as a 

23 measure of comparison for the exposure for your mice, do 

24 you not? 

25 A The particulate matter is the measure for 

26 exposure to smoke except in the experiment where we 

27 exposed them to filtered smoke. 
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Q Right. 
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A Where we couldn't do it. 

Q Except for the gas phase experiment? 

A Except for the gas phase. 

Q But it's not — in other words, it's 

reasonable for a scientist to use particulate matter, in 
your opinion, as the marker for the extent of exposure to 
ETS? 

MR. MCGUIRE: Hold on a second. That's 
overbroad. That's an incomplete hypothetical. 

You can answer if you can envision all the 
places where the marker would be particulate matter and 
whether it's appropriate in all occasions. 

BY MR. STONE: 

Q With that advice from your lawyer. 

Dr. Witschi, see if you can answer the question. 

A I didn't quite get his advice either, to tell 

you the truth. 

MR. MCGUIRE: It's an objection. It's not 
advice. You can answer the question. I just want to keep 
in mind the question. Would you rephrase it — not 
rephrase it. Just restate it. 

BY MR. STONE: 

Q Let me restate the question. Subject to your 

lawyer's objection, let me just rephrase it. 

It's reasonable for a scientist to use 
particulate matter, in your opinion, as the marker for the 
extent of exposure to ETS, isn't it? 

A It's reasonable for a scientist who does 
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experiments with ETS. When it comes to scientists who 
measure ETS somewhere else, corrections for particulate 
matter which might come from other source system cigarette 
smoke would be appropriate. 

Q And when Dr. Bogen in his paper used 

particulate matter to describe ETS exposures in the real 
world, was that something that you would have an opinion 
is reasonable or unreasonable? 

A I do not have an opinion on that point. 

Q The exposure levels you used in your 

experiments measured by the level of particulates 
compared to the level of particulates that Dr. Bogen 
references in his paper are substantially different, 
aren't they? 

A Yes. 

Q The levels you used are many times greater 

than the levels he described in his paper, are they not? 

A By necessity. 

Q And by fact? 

A And by fact. 

Q And what's the lowest — you've done 

experiments of different particulate levels, correct? 

A Yes. 

Q And what — of the lowest level you've used, 

how many times greater is that than what Dr. Bogen 
referred to? 

A I don't recall offhand. 

Q Can you approximate it for me. 
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MR. MCGUIRE: If you don't recall, don't 
speculate. If you do recall, you can estimate. 

THE WITNESS: I do not recall, no. 
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BY MR. STONE: 

Q Take a look at Dr. Bogen's paper, if you 

would. It's in the stack before you. 

A Which one is it? 


8 



MR. MCGUIRE: Here you go. 

9 



THE WITNESS: 19. 

10 

BY MR. 

STONE 

: 

11 


Q 

Can I point you to one place that might help 

12 


A 

Yes . 

13 


Q 

Why don't you take a look at page 12 which 

14 

follows the 

heading on page 11 of Quantitative Assessment 

15 

of ETS 

Cancer Risk. And on page 12, I think he uses some 

16 

concentration levels. 

17 


A 

Okay. You mean the .03 for 9 milligrams per 

18 

cubic 

meter? 


19 


Q 

That's one example of a number. 

20 


A 

That's one example, yes. 

21 


Q 

Yeah. And that's a — just so we're clear. 

22 

This isn't really a question. Don't feel the need to 

23 

respond. I 

just want to not have you confused at all. 

24 

You'11 

see he's there talking about respirable suspended 

25 

particulate 

matter, RSP. 

26 


A 

Yes . 

27 


Q 

And then later on in that same paragraph, he 

28 

talks 

about 

TSP . 



Vail, 

Christians & Associates (619)544-8344 

1 


A 

Yes. Okay. To answer your question, we are 

2 

talking orders of magnitude. 

3 


Q 

Okay. And how many orders of magnitude? 

4 


A 

Three, four. 

5 


Q 

Three or four orders of magnitude? 

6 


A 

Yes. Five. 

7 


Q 

So is that 30 or 40 times? What's the order 

8 

of magnitude? 

9 


A 

If I say, I would say about 3- or 4,000. 

10 


Q 

3- or 4,000? 

11 


A 

Yes. 

12 


Q 

So your levels were 3- or 4,000 times greate 

13 

than his, at 

your lowest level, correct? 

14 


A 

Not at the lowest level, though. 

15 


Q 

Oh. At your lowest level, what's the ratio? 

16 


A 

This was 40 times. 

17 


Q 

40 times greater? 

18 


A 

Yes. 

19 


Q 

Okay. And at the lowest level that you 

20 

tested 

, you 

did not see any increase in either the 

21 

incidence or 

the multiplicity of tumors, did you? 

22 


A 

Yes. 

23 



MR. MCGUIRE: Yes, you did not? 

24 

BY MR. 

STONE 

: 

25 


Q 

Yes, you did, or, yes, I'm correct? 

26 


A 

I did not see any increase. 

27 


Q 

Okay. Do you still have your declaration in 

28 

front 

of you 

, Dr. Witschi? Could you turn to — 
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1 


A 

That is the transcript. 

2 


Q 

— page 5, paragraph 17, if you don't mind. 

3 


A 

Uh-huh. Yes. 

4 


Q 

You have — you describe in your protocol 

5 

there 

in paragraph 17 a temperature and a humidity of the 


6 facility? 


7 A Yes. 

8 Q Is the temperature of 21 to 22 degrees 
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centigrade maintained throughout the nine months, or does 
the temperature change during the recovery period? 

A It's more or less maintained. It — this 

is — the temperatures in our facilities vary when it's 
particularly cold. They can also vary sometimes when it's 
really hot. 

Q If you — go ahead. I didn't mean to 

interrupt you. 

A It doesn't matter, really. It does not 

matter. 

Q Let me — let me just make sure I 

understand. 

During the five-month period in your 
protocol, the temperature in the chamber where smoke is 
injected is usually 22 to 25 degrees centigrade, correct? 

A Correct. 

Q And then in the four-month recovery period, 

the temperature drops to 21 to 22 degrees centigrade? 

A These are averages. 

Q On average. 
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A On average. 

Q On average, there is a drop in temperature 

after the period of exposure — 

A No. 

Q — and during the period of recovery? 

A I did not say this. 

Q Okay. 

A Besides, it's — it does not matter. 

Q I'm not going to quibble with you about 

whether it matters or not. 

A Okay. 

Q I'm just trying to ascertain the facts. 

A Sure. 

Q I'm just trying to understand — you say in 

paragraph 16 "Within the chambers, there is an average 
temperature of 22 to 25 degrees centigrade." Do you see 
that? 

A Yes. 

Q Page 5, line 3? 

A Yes. 

Q Is that correct? 

A That was in one experiment, yes, we measured 

over five months. 

Q Okay. And so that data is correct? 

A That data is correct. 

Q And it is correct with respect to all of your 

published experiments? 

A For every experiment the data are listed. 
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So you'd have to go through all four or five publications 
and see whether all is the same. 

Q Is the description of your protocol in 

paragraph 16 and 17 of your declaration a description that 
applies to all of the experiments you've done with ETS, or 
just to one particular experiment? 

A How do you mean? 

Q Well, for example, when you say that the 

average temperature within the chambers is 22 to 25 
degrees centigrade, is that an accurate statement with 
respect to each of the studies you have done — 

A No. I must have taken this from one 

particular study. 
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14 Q Okay. So you don't know if this is correct 

15 for the others or not? Without looking at them, you don't 

16 know? I'm trying not — I'm trying to avoid having you go 

17 look at them. I can go look at them too. 

18 A Okay. 

19 Q Let me just ask you this way. Without you 

20 looking, you don't know if this statement is true for the 

21 other studies or not? 

22 A Well, it's true inasmuch as that the 

23 temperature is between 20 and 25. 

24 Q Okay. Has it been your general practice 

25 that the temperature is reduced somewhat when they move 

26 out of the inhalation chambers and into the fresh air of 

27 the normal sort of animal facility? 

28 A It's something I never paid attention to. 

Vail, Christians & Associates (619)544-8344 366 

1 Q Okay. Are the animals that are exposed to 

2 just fresh air throughout the study kept in the 

3 conventional animal facility? 

4 A No. 

5 Q Where are they kept? 

6 A They are kept in similar chambers in the same 

7 room as the ones which are exposed to smoke. 

8 Q And what's the humidity of their cages 

9 compared to the humidity of the ones that are being 

10 exposed to smoke? 

11 A This would be probably the same. 

12 Q Okay. The humidity does change when they're 

13 moved from the one room to the other animal facility? 

14 A The humidity also moves — the humidity also 

15 changes during the experiment. 

16 Q Okay. Has anyone, to your knowledge, 

17 performed any tests with Strain A mice to determine 

18 whether inert particles produce any increase in either 

19 multiplicity or incidence of tumors? 

20 A No. 

21 Q One of the things you talked with Mr. McGuire 

22 about yesterday was a general understanding of 

23 carcinogenesis; is that correct? 

24 A Yes. 

25 Q And you have some generalized understanding 

26 of carcinogenesis from your work, do you not? 

27 A Yes. 

28 Q And is it correct that in many instances in 
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1 animals and in humans, cells will start to down the path 

2 of becoming malignant or cancerous and that the body has 

3 mechanisms to stop that or kill the cell before that 

4 happens? 

5 A This is a possibility. 

6 Q We do know, don't we, that bodies of both 

7 animals and humans have various mechanisms that operate to 

8 protect us from the adverse effects of exposure to many of 

9 the potential carcinogens we're exposed to every day? 

10 A Yes. 

11 Q Are some of those mechanisms ones that are 

12 enzyme based? 

13 A What do you mean by enzyme based? 

14 Q Let me ask you this: What are the source of 

15 the various mechanisms of protection that you believe or 

16 have an opinion exist in humans and in animals that 

17 prevent them from suffering ill effects from exposure to 

18 various carcinogenic agents? 
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MR. MCGUIRE: The question is compound, and 
it's vague in that do you want to know those mechanisms 
that are common to both humans and animals, or either? 

BY MR. STONE: 

Q Either is fine. 

A Well, I still — I don't think your question 

is precise enough. Do you mean — well, could you 
rephrase the question. 

Q Sure. What are the mechanisms — let me ask 

you this: Are there different mechanisms in animals and 

Vail, Christians & Associates (619)544-8344 
in people that operate to protect against the potential 
adverse effects of exposure to carcinogenic agents? 

A They are similar. 

Q They're similar? 

A Yes. 

Q Largely similar? Identical? Somewhat 

similar? Can you — 

A Largely similar. 

Q Okay. But there are some differences? 

A There probably are. 

Q Okay. 

A If you talk about enzymes, then, yes, 

isoenzymes might be slightly different. 

Q Okay. Do we understand all of the extent to 

which there are differences between these protective 
mechanisms? 

A No. 

Q Is one of the general categories of 

mechanisms one that you would describe as enzymatic? 

A Yes. 

Q Can you explain the enyzymatic mechanism of 

protection to exposure from carcinogenic agents? 

A There are two possibilities. The one is 

mechanisms — enzymatic mechanisms which activate 
chemicals into carcinogens, into proximate carcinogens, 
are not operative. 

The second one is that chemicals who enhance 
the detoxification of carcinogens are overactive. Both 

Vail, Christians & Associates (619)544-8344 
mechanisms would afford protection. 

Q Okay. Please excuse me if I need to just 

make sure I understood. The first one is an enyzmatic 
mechanism that activates chemicals in carcinogens — 

A Into carcinogens. 

Q Okay. It turns the chemical into a 
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carcinogen? 

A Yes. 

Q And how does that protect? 

A If this mechanism is blocked by, for example, 

a chemopreventive agent, then this would afford 
protection. 

Q Okay. So if there's a way in which that 

enyzmatic reaction can be blocked, then you would afford 
protection? 

A Yes. 

Q And could the body provide that protection as 

well as something extraneous that might be added? 

MR. MCGUIRE: Calls for speculation as 

phrased. 

THE WITNESS: I would not know a specific 
example right now. 

BY MR. STONE: 
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Q And the second mechanism you described was a 

chemical that would enhance the detoxification of a 
carcinogen? 

A Correct. 

Q And that's a natural mechanism of the body? 

Vail, Christians & Associates (619)544-8344 

A This is, again, a mechanism which is there 

and if enhanced, if the enzymes were involved in, quote, 
detoxification are more active, then, yes, you could 
speculate there is protection against chemical carcinogens 
because detoxification is enhanced. 

Q And if the exposure or dose is great enough, 

it can exceed the capacity of this enyzmatic mechanism to 
provide protection? 

A Yes. 

Q And one reason that you might have threshold 

levels of exposure is that there may be mechanisms which 
will provide effectively complete protection until the 
dose exceeds the ability of that mechanism to do so; is 
that correct? 


A Yes. 

Q It is possible, then, is it not, that at the 

exposure levels you use for mice, that you have exceeded 
or overwhelmed any enyzmatic mechanisms that they have to 
protect against carcinogenic activity? 

MR. MCGUIRE: Calls for speculation as 
phrased in terms of the use of the word possible. 

BY MR. STONE: 

Q You can answer if you can. 

A I can't really say because I do not know 

what's the exact mechanism and what enzymes are involved, 
what pathways are involved, causes those tumors in mice. 

Q Okay. We earlier had marked and I think 

probably unmarked your deposition transcript. Do we still 

Vail, Christians & Associates (619)544-8344 
have that, the one that you made some marks on in red? 

MR. MCGUIRE: Yes. 

MR. STONE: Why don't we — I've decided I do 
want to mark this because you noted some errata in this, 
did you not? 

THE WITNESS: Yes. 

MR. STONE: Okay. So let's mark this as next 
in order, which would be 469. 

MR. MCGUIRE: Let me just state that you can 
do what you want to do, but it was my intention to note 
the changes and advise everybody. I think that's your 
protocol. 

MR. STONE: Okay. That's okay. I just want 
to ask him some questions about them while I have him here 
today. 

(Exhibit 469 was marked for identification.) 

BY MR. STONE: 


Q Let me hand you what we've marked for 

identification as Exhibit 469, Dr. Witschi. 

A Yes. 

Q That's the transcript of your deposition that 

you received directly from the court reporter, correct? 

A Yes. 

Q And after you received it, you went through 

it? 


A I read it. 

Q And you made some notations in red ink that 

were changes you thought should be made? 
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anyone 


Vail, Christians & Associates (619)544-8344 
A Yes. 

Q When did you do that? 

A Sunday. 

Q So like four days ago, three days ago? 

A Yes. 

Q Sunday of this week? 

A Sunday of this week. 

Q Okay. Did you share those changes with 

else after you made them? 

A No. 


Q Have you shown the changes to Mr. McGuire? 

A They were available yesterday, but we didn't 

look at them. 


Q Okay. Have you as a result of any 

discussions you've had with Mr. McGuire or anything that's 
gone on up until now thought there were any additional 
changes you needed to make other than those that we can 
see on Exhibit 469? 

MR. MCGUIRE: It's vague as phrased. 

You can answer. 

THE WITNESS: In writing? 

BY MR. STONE: 

Q I'm sorry. Let me restate it. I don't think 

I was very clear if you didn't understand it. 

Your purpose in making the changes that you 
made on Exhibit 469 was to correct mistakes that either 
you made by misspeaking or that the court reporter made by 
mistranscribing? Is that fair? 

Vail, Christians & Associates (619)544-8344 

A Yes. 

Q Did you make some changes to the substance of 

your testimony? 

A No. 

Q Okay. Are there any changes that you now 

feel need to be made to the substance of your testimony? 

A Yes. 

Q Okay. And those are on some of the Post-its 

that we looked at, right? 

A Right. 

Q Okay. And the Post-its were not ones you 

created on Sunday, were they? 

A No. 

Q They're ones you created yesterday in your 

meeting with Mr. McGuire? 

A Yes. 

Q Those were changes he suggested you make, 

correct? 

A He did not suggest them. 

Q He did not? 

A No. He asked if this would be so said in 

this and this way rather than as it was in the transcript 
would it still reflect my opinions. 

Q Okay. And I want to go through those with 

you in just a second. 

With respect to the changes you made, are 
there any that you felt other than those that came up in 
your meeting with Mr. McGuire that you think need to be 

Vail, Christians & Associates (619)544-8344 
made in order that your answers are correct and complete? 

MR. MCGUIRE: So we're clear, the changes 
that he made did not come up with the meeting with 
Mr. McGuire. So the other than the meeting with 
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Mr. McGuire is misleading and contrary to the testimony 
he's given. 

MR. STONE: Okay. Well, let me — 

MR. MCGUIRE: The changes he's made are his 
own, and they are very simple. They're the changes that 
every witness usually makes with respect to what you 
described. 

MR. STONE: Fine. 

MR. MCGUIRE: Misspeaking or misrecording by 

the reporter. 

BY MR. STONE: 

Q Fine. Let me try to clarify that. I might 

have misunderstood you. Dr. Witschi. 

The yellow Post-its that we're going to get 
to in a minute, are those reflective of changes you expect 
to make in your transcript before you sign it? 

MR. MCGUIRE: The answer is no because he has 
been instructed not to make changes to the substance of 
his testimony. 

MR. STONE: Okay. 

MR. MCGUIRE: He's also been instructed to 
advise you as to what changes he would make if told what 
the legal definition of cause is and as to what his — the 
level of proof is, that things are more likely than not 
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true instead of definite or scientific terminology. And 
that's consistent with his testimony thus far. 

I specifically did not ask him or told him 
don't make changes in what you said. So we know what he 
said and we also know what I talked with him about. 

BY MR. STONE: 

Q Okay. So the only changes you're going to 

make in your transcript at this time based on everything 
that's gone on to date are those that are written in on 
the copy of Exhibit 469? 

A Unless otherwise instructed, yes. 

Q Okay. Then I certainly took the roundabout 

way to get to that one. Let's turn to what we marked 
earlier today as Exhibit 413. 

A Yes. 

Q Okay. And you have the originals of 413. 

Okay. 

A Yes. 

Q Look at the first one. 

A Yes. 

Q Which I think you've moved over to your — 

yeah. Look at the first one. This is in your 
handwriting? 

A That's my handwriting. 

Q Okay. And the first line says, "Area of 

expertise"? 

A Correct. 

Q Why did you write that note? 
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A This was to my — my sheet to remember what 

we had talked about with Mr. McGuire yesterday. 

Q One of the things you talked with him about 

was your area of expertise? 

A My area of expertise. 

Q And in your meeting with him yesterday what 

did you tell him was your area of expertise? 

A Toxicology and with a medical background. 

Q Okay. The next thing you've written says 
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10 health effects of ETS? 

11 A Yes. 

12 Q And why did you write that? 

13 A We discussed whether health effects — 

14 whether ETS could produce other health effects than just 

15 lung cancer. 

16 Q Okay. 

17 A And I indicated to him, yes, it would. And I 

18 had some opinions on that one. 

19 Q And you've seen publications written about 

20 that subject? 

21 A Yes. And I even wrote a review on the 

22 subject. 

23 Q You wrote a review of other — when you say a 

24 review, what do you mean? 

25 A One of my papers in this directive is 

26 toxicology of environmental tobacco smoke. 

27 Q Right. And that was what you described as a 

28 review paper? 
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1 A That's a review paper. Right. 

2 Q The next line, help me if you can with what 

3 you wrote there. 

4 A Okay. We also talked about carcinogenesis 

5 bioassay, and we talked about the recovery period, which 

6 we covered. And we also talked about that this is 

7 something that applies to the bioassay but is not 

8 necessary for other health effects to occur. We do not 

9 necessarily have the same protocol or the same recovery 

10 period. 

11 Q So, for example, when you were looking to see 

12 if there was a carcinogenic effect from some of the 

13 possible chemopreventive agents, you didn't use a recovery 

14 period after you allowed them to be injected? 

15 A That has nothing to do with it. The 

16 carcinogenic effect of the chemopreventive agents, that's 

17 an aside of. This is an incidental comment on some of my 

18 findings. The design of the experiments had nothing to do 

19 whatsoever with the question whether chemopreventive 

20 agents were carcinogenics by themselves. 

21 Q I don't want to plow ground which to some 

22 extent you've already plowed with Mr. Kodsi. Let me just 

23 try to get it clear. 

24 One of the things you did in your paper say 

25 is that you did a study to determine whether your 

26 potential chemopreventive agents were carcinogenic in 

27 their own right? 

2 8 A No. 
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1 Q You don't have those statements in your 

2 paper? 

3 A What I said in my paper is if I look at the 

4 data from my experiment, which were designed — which were 

5 properly designed experiments with all the necessary 

6 controls, and as an added benefit in looking at the 

7 controls I also could come to the conclusion that those 

8 agents did not have any carcinogenic activity by 

9 themselves. 

10 Q And those controls did not involve a recovery 

11 period, did they? 

12 A This would depend in — no, the ones I'm 

13 talking about did not. 

14 MR. MCGUIRE: I still don't think you — I 
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think both of you have wandered off from where you were 
talking about his notes. But this is your deposition. 

MR. STONE: Thank you. 

BY MR. STONE: 

Q Where you say "carcinogenic bioassay" in your 

notes, is that reflective of a topic you discussed at some 
length with Mr. McGuire? 

A Not at some length, no. 

Q What do you recall, if you do recall what you 

said about that topic? 

A Well, essentially what I recall is that, for 

example, one reason I increased the dose was actually to 
compress the time in order to get the response. The 
bioassay was an experiment designed to see whether ETS has 

Vail, Christians & Associates (619)544-8344 
carcinogenic potential. 

Q Cells don't multiply faster simply because 

the dose is higher, do they? 

A No. But you might get more cells. 

Q You might, for example — 

A You might kick more cells into abnormal 

growth. 

Q You might, for example, overwhelm the body's 

natural defenses by increasing the dose? 

A Not necessarily. 

Q But you might? I don't mean to say 

necessarily you would, but it's a possibility? 

MR. MCGUIRE: Calls for speculation. Same 
question as the last time. 

You can answer. 

THE WITNESS: Yes. 

BY MR. STONE: 

Q And it's a possibility that you have not done 

any experiments to prove or disprove, have you? 

A To disprove or prove what? 

Q To disprove or — to disprove or prove that 

increasing the dose overwhelms the body's natural 
defenses. 

A I would not know what the body's natural 

defenses in this context are. 

MR. MCGUIRE: You mean the mouse body's. 

THE WITNESS: The mouse body's, yes. I think 
that's what the question — 

Vail, Christians & Associates (619)544-8344 

MR. STONE: It is. It is. I got punished 
for suggesting that you would have been doing experiments 
on humans. So we're talking about mice here. 

THE WITNESS: Yes. I even would not know 
what the mouse body's natural defenses in their entirety 
are. 

BY MR. STONE: 

Q Okay. The fourth line of the first page of 

notes. Exhibit 413, says what, if you would be so kind. 

A Work to do. 

Q Okay. And you mentioned earlier that you 

thought there was some additional work to do including 
demonstratives and rebuttal, and that's what you've 
written here? 

A Yes. 

Q And is there any other work that you now 

contemplate doing between now and the time of trial other 
than preparing demonstratives and working to rebut any 
testimony from experts that we might call? 
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A In a specific sense, no. In a general sense, 

I always do reading. 

Q And your research continues? 

A And my research continues. 

Q But, specifically, for purposes of this case, 

there's no other work that you've either been asked to do 
or that you contemplate doing other than these two items 
you've described? 

A That's correct. 
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Q Okay. Turn, if you would, to the next page 

of 413. What does it say right at the top with the line 
under it? 

A Okay. That says — 

MR. MCGUIRE: Don't touch it. Don't change 

anything. 

BY MR. STONE: 

Q Don't write on it. 

A No. I'm just — I can't read that. 

Q Okay. Well, that's progress. This was 

yesterday, right? 

A That was yesterday, late. 

Q Okay. 

A Besides, don't forget. I'm a physician. 

Q Okay. Was anyone present during your meeting 

for any portion of it other than you and Mr. McGuire? 

A The door to the office was always open. 

Q But no one else was really in the room? 

A No one else was in the room, no. 

Q Okay. What's the first line below the word 

with the line under it? 

A "More likely than not." 

Q Okay. And why did you write more likely than 

not? 

A This is — again, I was educated that this 

might be a term that should be used in the context of what 
the law requires for something to be a — making a point. 

Q Okay. And did you talk about whether any 
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specific phenomena or association is more likely than not, 
in your meeting with Mr. McGuire? 

A Well, no. What we were talking about was you 

see those page numbers? 

Q I do. 

A Yes. Whether some of those statements if the 

wording was changed, I still could endorse them. 

Q Okay. Is the word at the top "used"? 

A It could be. 

Q It could be. Okay. Back to my question 

about more likely than not, did you have any discussions 
yesterday about whether any particular phenomena is more 
likely than not? 

A Not about phenomena. 

Q Any particular association more likely than 

not? 

A I don't understand the question, really. 

Q Okay. 

A You mean any factual? 

Q Okay. Did you discuss whether any — 

A Specific examples? Those are the ones we 

have. 

Q Let's go at it that way. 

A Yes. 
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Q The first reference is to page 31, correct? 

A Yes. 

Q Turn, if you would, to page 31 of your 

transcript. That's what you had in front of you yesterday 

Vail, Christians & Associates (619)544-8344 
during the meeting, correct? 

A Yes. 

Q What on page 31 are you referring to in the 

notes that are part of Exhibit 413-2? 

A The logical plausibility would be replaced 

by — what's the magic word? 

MR. MCGUIRE: Substantial factor. 

THE WITNESS: Substantial factor, I could 
agree changing this wording. 

BY MR. STONE: 

Q Okay. So where you said at lines 4 through 7 

the toxicology, "What I've done, gives biological 
plausibility to what the epidemiologists tell us that 
there is an association between exposure to ETS and lung 
cancer in man," am I right? 

A Yes. 

Q You would change that to read the toxicology 

gives what? 

A The toxicology is a substantial factor in 

explaining the association that has been seen. 

Q Okay. 

A And could account and does account actually. 

Q For what? 

A For the epidemiologists tell us that people 

exposed to ETS have an increased risk, also small one, to 
get lung cancer. My experiments tell me that's a 
substantial — that exposure to ETS is a substantial 
factor in producing lung cancer in man. 
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Q Okay. And that doesn't have anything to do 

with more likely than not, right? It's not a more likely 
than not issue here? We're back on the trivial, 
nontrivial. 

A No, it's not the more likely, no. 

Q And what you're saying is that the 

experiments you have done suggest to you, in your opinion, 
that exposure to ETS is not a trivial factor with respect 
to lung cancer? 

A Yes. 

Q And you would say that about your mice? 

A Yes. 

Q And you — you would apply what you found in 

your mice and say the same thing about humans? 

A Yes. 

Q And that's because you think that what 

happens in your mice is a model for what happens in 
humans? 

A Yes. 

Q Okay. The next page you talked about these 

issues was page 39? 

A Uh-huh. 

Q If you could just "yes" or "no" rather than 

uh-huh. 

A Yes. 

Q That would be great. Thank you. 

And where on page 39 did this discussion with 
Mr. McGuire come up? 
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1 

A 

This is essentially a repeat of the statement 

2 

that was 

made on page 33. 

3 

Q 

Okay. So — 

4 

A 

I, again, talk about my experiments. 

5 

Q 

Okay. 

6 

A 

I, again, say that they — the results from 


7 these experiments tell me that exposure to ETS is a 

8 substantial factor in producing lung cancer in man — in 

9 people who have been exposed to ETS, same statement. 

10 Q Okay. And when you say it's a substantial 

11 factor in producing lung cancer in man and if I ask you 

12 how big a factor, can you answer that question? 

13 MR. MCGUIRE: Asked and answered. 

14 Substantial, not trivial. Do you mean to quantify it? 

15 MR. STONE: I mean for you not to coach the 

16 witness, and I do mean for him to quantify it. 

17 MR. MCGUIRE: Okay. I think the question has 

18 been asked and answered a number of times. I think we 

19 have a witness here who has a language difficulty that no 

20 judge would consider what I have said in the context of 

21 this whole day as being coaching. 

22 MR. STONE: I don't know whether a judge 

23 would consider what you've said to be coaching or not. I 

24 did. 

25 MR. MCGUIRE: I expressed what I think a 

26 judge would say. 

27 MR. STONE: Okay. And I'm sure history will 

28 prove we've both been right and wrong on those issues in 

Vail, Christians & Associates (619)544-8344 

1 the past. 

2 MR. MCGUIRE: Yes, sir. 

3 BY MR. STONE: 

4 Q Okay. Dr. Witschi, back to you. And sorry 

5 for the colloquy. 

6 My question to you is when you say that ETS 

7 is a substantial factor in producing lung cancer in man, 

8 can you tell me how large a factor? 

9 A If I was faced with a patient who has lung 

10 cancer and who did not smoke but demonstrably lived in an 

11 environment exposed to environmental tobacco smoke for the 

12 last few years, then in my opinion, this would be enough 

13 to say in my opinion this person got the lung cancer from 

14 having inhaled environmental tobacco smoke. 

15 Q Now, you do know people get lung cancer who 

16 have not been exposed to ETS, correct? 

17 A How do we know they never were. 

18 Q Okay. How do we know that ETS caused it? We 

19 don't, do we? 

20 A I only can offer my opinion in this case. 

21 Q And you recognize, don't you, that exposure 

22 to ETS has been dropping steadily over the past 25 years? 

23 A I would disagree over the last 25 years. I 

24 would go with over the last ten years. 

25 Q Okay. It's been dropping over the last ten 

26 years, hasn't it? 

27 A Yes. 

28 Q But we haven't seen any reduction, have we, 

Vail, Christians & Associates (619)544-8344 

1 in the incidence of lung cancer among nonsmokers? 

2 A I wouldn't expect to see the impact of the 

3 last ten years on today's incidence of lung cancer in 

4 nonsmokers. Latency of lung cancer is generally 

5 considered to be 20 to 30 years. 
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Q Didn't you just tell me that you would — if 

someone came to you and you diagnosed them with lung 
cancer and you discovered that they had been exposed to 


ETS, your words 

were — 



MR. 

MCGUIRE: Demonstratively 

. 

BY MR. STONE 

: 



Q 

— 

for the last few years — 


A 

No. 

Did I say that? 


Q 

You 

did say that. 


A 

Oh. 




MR. 

MCGUIRE: Wait a second. 

What we have 

now is what 

the 

reporter wrote down. 



But 

go ahead. 



MR. 

STONE: Finished? 



MR. 

MCGUIRE: Yes, sir. 


BY MR. STONE 

: 



Q 

Okay. When you earlier said 

that if you had 

a patient who has lung cancer who did not 

smoke but 


demonstrably lived in an environment exposed to 
environmental tobacco smoke for the last few years, then 
in your opinion, that would be enough to say that he got 
lung cancer from having inhaled environmental tobacco 
smoke, that was not a correct statement, was it? 

Vail, Christians & Associates (619)544-8344 

A I shouldn't have said in the last few years. 

Q What you would want to know if what you just 

told me is right, is whether he was exposed 20 or 30 years 
ago, correct? 

A Yes. 

Q And you might also want to know whether he 

was exposed to wood-burning stoves 20 or 30 years ago, 
correct? 

A I would want to know to what other things he 

was exposed we know cause lung cancer in man. 

Wood-burning stoves is not one of them. 

Q You haven't studied it one way or the other? 

A If it were, we would know by now. 

Q Well, we certainly know that there's 

incidence of lung cancer that occurred before people 
started smoking cigarettes, don't we? 

A We do really not know the natural or back 

grown incidence of lung cancer in man. If you ask me how 

people's lung cancer problem 150 years ago, I can tell 
you. 

There are statistics from German 
universities, and the one I have in mind is the University 
of Goettingen. And in the years 1850 to 1870, the 
percentage of all lung cancers as percentage of all 
cancers diagnosed at autopsy, which is a real objective 
measure, was point five percent. 

It then started to increase in the same 
university with the advent of cigarettes and World War I 

Vail, Christians & Associates (619)544-8344 
until about 1920 the percentage of lung cancers, again, as 
a percentage of all cancers seen at autopsy at the same 
university, was around 45 percent. 

Q Okay. Going back just to my question for a 

moment — or did you finish? 

A No. 

Q Okay. 

A The other thing is lung cancer also is a 

disease of — has been mostly of old age and so statistics 
from times where people died younger and so again do not 


388 


389 


http://legacy.library.ucsf.^BtoiAictednflpa®ia/poW.industrydocuments.ucsf.edu/docs/fjjl0001 



11 give us the true picture we have today. So my point 

12 really is we have practically no information on lung 

13 cancer in people who never smoked or — I don't know. 

14 Q Well, you're not going to testify that the 

15 only cause of lung cancer is either smoking or ETS, are 

16 you? 

17 A Smoking and ETS, in my opinion, together 

18 probably account for 95 percent of all lung cancers. 

19 Q But there's 5 percent even in your opinion 

20 that are not accounted for by that, correct? 

21 A We don't know. We know that some other 

22 agents cause lung cancer, but, there, the question of 

23 smoking was always a confounding factor. 

24 Q In your opinion, exposure to the gas phase of 

25 ETS is as significant in terms of causing lung cancer as 

26 exposure to the particulate phase? 

27 A Yes. 

28 Q So it's your opinion that whatever it is in 

Vail, Christians & Associates (619)544-8344 

1 ETS that causes lung cancer, it's in the gas phase? 

2 A The particulate phase might certainly 

3 contribute, but, yes. 

4 Q You see the same level of both incidence and 

5 multiplicity, according to your experiments, whether it's 


6 

just the gas 

phase or whether — 

7 

A 

Yes. 

8 

Q 

— particulates are included? 

9 

A 

Yes. 

10 

Q 

So that would suggest to you that there's 

11 

effect from 

the particulates phase? Isn't that the 

12 

conclusion you've come to, because you don't see any 

13 

increase in 

either multiplicity or incidence? 

14 

A 

Yes. 

15 

Q 

Okay. There are others who think that 

16 

whatever it 

is in tobacco smoke that may cause lung 

17 

cancer, it's 

in the particulate phase, correct? 

18 

19 

A 

one. 

There's a very simple explanation to that 

20 

Q 

Are there other people who think that? 

21 

A 

Yes . 

22 

Q 

Okay. Let's go back to your notes if we 

23 

A 

Uh-huh. 

24 

Q 

413, page 2. Your next note goes to 

25 

page 131; is 

that right? 

26 

A 

Yes . 

27 

Q 

And was it on page 131? 

28 

A 

Vail, 

Okay. I really don't recall. And I was 
Christians & Associates (619)544-8344 


9 

10 

11 

12 

13 

14 

15 


wondering about this yesterday evening. 

Q Okay. We can skip that. What about 

page 156? 

MR. MCGUIRE: I think I know what the problem 
is. When we were talking about this, I was working off of 
a unofficial transcript. So there may be a pagination 
difference. I'll check it out. 

Go ahead. 

THE WITNESS: Okay. This refers to whether 
the particle size distribution varies between lower 
concentrations and higher concentrations. 

BY MR. STONE: 

Q What does your note say? 

A My note says that this probably would not be 

an important factor. 
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Q Okay. Just so I can understand, what did you 

write on your notes? 

A The condition differences are not important. 

Q Okay. Page 171, if you would go to that 

page. Maybe tell me first what the note says in your 
handwriting. I've sort of not been doing very good 
translating with the last few. 

A I'm having trouble with my handwriting 

again. Oh. Okay. This is a — I can't read what it is, 
but I remember what I meant to say. That the difference 
in percentage between the controls and ETS is not 
significant. 

Q And that's what you said on page 172, right? 

Vail, Christians & Associates (619)544-8344 

A Yes. 

Q You said — 

A Yes. 

Q Okay. Turn, if you would, to the next page 

of your notes. There's a reference to page 180? 

A Yes. 

Q What does that note say? 

A This refers to my statement which is also in 

the transcript — 

Q Let me interrupt you for a second. All I 

want you to do first is just read what the note says, if 
you would. 

A Okay. It says, "Might be no opinion until 

more studies are done." 

Q Okay. And then where on page 180 does that 

note refer? 

A This refers to page 180 to line 9 to 11. My 

speculation that the Strain A mouse might represent the 
sensitive population. This is on my part a nice 
hypothesis which there is no way whatsoever I could say 
that's the way it is until I would have done more 
experiments, more information. 

Q Okay. Going back to your notes, page 183, 

you have a note written. What does the note say first? 

A "Cannot rule out." 

Q Okay. And then where on page 183 does that 

note refer? 

A This was in relation to the type of tumors 

Vail, Christians & Associates (619)544-8344 
people get, and my contention was also most people would 
think and I think Wynder even wrote a paper at one time 
that people exposed to ETS would get adenocarcinomas, I 
could not rule out the possibility that people also might 
get squamous cell carcinomas from ETS. As a matter of 
fact, in my opinion, it's more likely they get actually 
squamous cell carcinomas than they would get 
adenocarcinomas. 

Q Now, the Strain A mouse doesn't get squamous 

cell carcinomas? 

A No. 

Q So it's not a model at all for humans with 

respect to squamous cell carcinomas? 

A No. 

Q Okay. So your note here that can't rule out 

is referring to you can't rule out whether the tar 
component of tobacco smoke produces squamous cell 
carcinomas? 

A No. What I cannot rule out is that 

nonsmokers might not get squamous cell carcinoma from 
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21 exposure to environmental tobacco smoke. In other words, 

22 if faced with somebody who had never smoked and still had 

23 squamous cell carcinoma, I could not rule out that he had 

24 gotten it by being exposed to environmental tobacco smoke. 

25 Q Could you, as a scientist, say that exposure 

26 to ETS is a substantial factor in the incidence of 

27 squamous cell carcinoma in a human who did not smoke? 

28 A Yes. 
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1 Q Okay. So it's your opinion that ETS does 

2 cause squamous cell carcinoma in at least some people? 

3 A Yes. 

4 Q And that's not based on any experiments 

5 you've done? 

6 A It is. 

7 Q Your experiments haven't produced any 

8 squamous cell carcinoma? 

9 A Oh. In this sense, no. 

10 Q And your experiments have found that the 

11 carcinogenicity is in the gas phase, correct? 

12 A Yes. 

13 Q And other experiments have shown that 

14 squamous cell carcinoma appears to be related to the 

15 particulate phase? 

16 A But that's what people who are exposed to ETS 

17 are exposed to. They're exposed to unfiltered smoke. 

18 Q But you found that the carcinogenicity is 

19 all in the gas phase, correct? I don't mean to quibble. 

20 I'll withdraw it and go on, given the time. I don't mean 

21 to quibble with you. 

22 A Okay. 

23 Q Look at Exhibit 414. 

24 A Where is 414? Oh. 

25 Q Can you just read those notes for us into the 

26 record. 

27 A Okay. This is what we talked about, 

28 essentially, what we have gone through now. What this 
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1 refers to really is what it says is "Explanations of 

2 sterile statements in declaration and deposition." And 

3 then it is "Plausible versus possible." "Cause" equals 

4 substantial factor" and "More likely than not." 

5 Q And these are all concepts that Mr. McGuire 

6 discussed with you? 

7 A That's correct. 

8 Q And this is the first time you've had these 

9 concepts explained to you? 


10 


A 

Yes . 

11 


Q 

And you don't have any understanding of what 

12 

they 

mean 

other than what Mr. McGuire told you, correct? 

13 


A 

Well, it explained a few things to me which 

14 

knew 

from 

other circumstances. 

15 


Q 

Okay. Turn to the next page of that same 

16 

exhibit. 

On the left-hand side, it says — am I correct 

17 

it says. 

"Date original"? 

18 


A 

Yes . 

19 


Q 

What does that refer to? 

20 


A 

This was how to open, this was to hand you 

21 

over 

my original data. 

22 


Q 

Oh. Data? 

23 


A 

Data. Yes. 

24 


Q 

Oh, I'm sorry. 

25 


A 

Which I did, and then mention what I did 
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yesterday with Mr. McGuire talking about those 
clarifications in both my declaration and deposition. 

Q Look at the right-hand side. You've written 
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legal cause, health effect, plausible equals possible. 

A Probable. 

Q Probable. 

A Yes. 

Q I'm sorry. And then what's written beneath 

that? 

A "May equals does." 

Q "May equals does"? 

A Yes. 

Q And that's what Mr. McGuire told you? 

A Yes. 

Q And then what do you have written below that? 

A That was for my memory, an association in 

infinite epidemiologists that something is an 
association. In other words, you could use as increased 
risk. 

Q And, again, that's what Mr. McGuire said? 

A Yes. 

Q Okay. 

MR. MCGUIRE: That misstates his prior 
testimony. He's explained to you. I didn't say it. We 
discussed it. He endorsed it. 

MR. STONE: I think it's sufficient to say 
the objection misstates prior testimony, unless you want 
to invite colloquy and argument. 

MR. MCGUIRE: I don't want to invite 
colloquy. I think it's pretty apparent the problem we 
have with language barriers here. 
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MR. STONE: Well, I don't think it's a 
language barrier problem at all, but I do think we should 
try to establish the ground rules at least as between you 
and me as to how we're going to make objections in this 
case in the course of depositions. 

MR. MCGUIRE: I understand. 

MR. STONE: Okay. 

BY MR. STONE: 

Q Dr. Witschi, you talked about the inhalation 

chamber as a steady state environment, correct? 

A Correct. 

Q And you're familiar with the concept of 

residence time? 

A In what context? 

Q Oh, the context of airflow, for example, or 

to explain the average time that any particular air 
particle remains in the chamber before it is moved out. A 
certain volume of the air is replaced in a certain amount 
of time? 

A Yes. 

Q And you can calculate a residence time? 

A Yes. 

Q What is the rate of change of the air in 

these chambers or the residence time, if you know? 

A I don't know, offhand. I could look it up. 

Q Okay. It's something you have calculated? 

A No. 

Q Do you think it's in any of your 
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publications? 
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A It might be in the first publication. My 

name is not on it, but the one by Steven Teague where they 
describe the system. 

Q And did we mark that at the first session of 

your deposition or was that marked? 

A Yeah. This is — 

Q I think it was, if we could just identify it 

by exhibit number. 

A 402. 

Q Okay. Do you want to just look at 402 

quickly and see if you can from that determine a residence 
time or rate of exchange of air? 

A Flow rate was 150, 475 meters per minute. 

MR. MCGUIRE: Flow rate was tested open 
parens 150 dash 475. What is that per minute? Liters? 

Liters per minute? 

THE WITNESS: Yes, I think so. I have to go 
here. Yes. Yes. 

BY MR. STONE: 

Q And the volume of the chamber is also in the 

paper? 

A That's .44 cubic meters, yes. 

Q Okay. So from that, you could calculate the 

residence time? 

A Yes. 

Q And from that, you could calculate the 

average age of the ETS-like substance to which the mice 
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are exposed, correct? 

A Yes. 

Q Have you determined, have you made any effort 

to calculate the age of the smoke from the time it is 

produced in your smoke-producing machine until the time 
that it is either inhaled or removed from the inhalation 
chamber? 

A No. 

Q Okay. Have you made any attempt to study in 

your laboratory the effects of aging on the constituents 
of ETS? 

A No. 

Q Are you familiar with literature which 

indicates that aging is a factor in ETS? 

A Yes. 

Q Okay. 

MR. MCGUIRE: It's vague. Move to strike. 

BY MR. STONE: 

Q Does stress cause adverse health effects in 

your Strain A mice? 

A Stress in those mice or when mice are kept, 

stress by being kept on a wire mesh floor, they develop 
fewer tumors. 

Q Fewer tumors? 

A Fewer tumors. 

Q And if you then take them out of that 

stressed environment and give them a recovery period, does 
the incidence and multiplicity of the tumors increase 
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above what you would otherwise expect? 

A I would not know. 

Q You haven't done that? 

A I haven't done that. 

Q But you could do a test for the effects of 

stress? One way might be to do it as we just described? 
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A Yes. 

Q There are other circumstances that can cause 

stress in the Strain A mice, can't there? Aren't there? 
Keeping them awake could cause stress, interfering with 
their sleep patterns could cause stress? 

MR. MCGUIRE: Speculation. 

THE WITNESS: I guess so. 

BY MR. STONE: 

Q Okay. Changing the — 

MR. MCGUIRE: I move to strike as 

speculation. 

BY MR. STONE: 

Q Changing the ratio of light to dark periods? 

A I would not know. 

Q Okay. You haven't tested that? 

A No. 

Q Does stress in mice cause a reduction in the 

body weight? 

A I don't know. I've never done this 

experiment either. 

Q When you referred to that stress could cause 

fewer tumors, is that the result of experiments you did, 
Vail, Christians & Associates (619)544-8344 
that observation? 

MR. MCGUIRE: No. What he said was that the 
mice on the wire mesh floor had fewer tumors. I don't 
think he jumped to the stress conclusion. Well, he didn't 
say that at least. 

BY MR. STONE: 


7 Q Does — is it a correct statement that stress 

8 in mice by being kept on a wire mesh floor leads to their 

9 developing fewer tumors? 


10 



MR. MCGUIRE: Assumes facts not in evidence 

11 

that there's 

a relationship between a 

wire mesh floor and 

12 

stress in 

mice. 



13 

BY MR. STONE: 




14 

Q 


Is there a relationship 

in your opinion 

15 

between stress and being kept on a wire mesh floor? 


16 

A 


Is this now a question? 



17 

Q 


Yes . 



18 

A 


This, I know. 



19 

Q 


Okay. 



20 

A 


Because — 



21 

Q 


Okay. There is? 



22 

A 


— I did the experiment. 



23 

Q 


Okay. And what was your 

experiment? 


24 

A 


This was — I have to remember. Yes. 

This 

25 

was treating 

A mice with a carcinogen 

I think it 

was 

26 

urethane. 

And then exposing them to 

formaldehyde. 

And at 

27 

first it 

looked as formaldehyde would 

also suppress 

the 

28 

growth of 

tumors, but at the time being, it was not 

a 
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1 perfect experiment. And when I had the means then of 

2 treating mice with urethane and then keep them in the same 

3 chambers but without formaldehyde, they also got fewer 

4 tumors. So that's why I know. 

5 Q Okay. Because you had cages with wire mesh 

6 floors? 


7 A This was in Oakridge, and we had chambers 

8 which were small enough to have the mice on the wire mesh 

9 floor, yes. 

10 Q Okay. And your conclusion from that 

11 experiment was that the wire mesh floor caused the mouse 
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to feel stress, which caused the — 
that the mouse had fewer tumors? 

A Yes. 

Q Did you make an observation as to whether 

stress caused fewer tumors — I don't mean observation. 
Let me strike that. 

Did you form an opinion that stress reduces 
the number of tumors? 

A The first experiment suggested it was the 

formaldehyde, but when I run the proper controls — see, 
in the first experiment, I had the controls on bedding, 
not on wire mesh. And so the ones who got urethane and 
formaldehyde had fewer tumors. And so I thought, gee, 
formaldehyde also inhibits the growth of tumors. But I 
also realized I had been sloppy at the time being in my 
controls. So I run the second experiment in which I kept 
the animals on wire mesh treated with urethane but not 

Vail, Christians & Associates (619)544-8344 
exposed to formaldehyde. And that one alone produced a 
number of tumors. 

Q What was the effect of body weight on the 

animals that were kept on the wire mesh floors? 

A I don't have any weights. 

Q Okay. So you didn't keep track of the 

weights? 

A No. 

Q The control that you were comparing these to 

was data that had been published about the extent of 
tumors in other Strain A mice? 

A The controls of what? 

Q I'm sorry. I'm probably trying to go too 

fast. 


When you said you ran the second experiment 
in which you kept animals on wire mesh but not exposed to 
formaldehyde and that alone produced a smaller number of 
tumors; is that a correct statement? 

A That's right. 

Q Smaller number of tumors compared to what? 

A It reduced the number of tumors about to the 

same extent as if they had inhaled formaldehyde or just 
air. These were two consecutive experiments. They never 
were published. 

Q Okay. It is your opinion, is it not, that 

exposure to ETS inhibits tumor initiation? 

A No. 


Q Is it your opinion that exposure to ETS 

Vail, Christians & Associates (619)544-8344 
inhibits tumor growth? 

A It slows down tumor growth. 

MR. MCGUIRE: It's over an hour and a half. 

I know that we're trying to get something finished. Could 
we take a short five minutes? 

MR. STONE: We absolutely can, because I want 
to use the remaining time equitably amongst all of us. So 
let's break now, and we'll figure out how to use the 
remaining time. 

VIDEOGRAPHER: We're off the record at 

4:37 p.m. 

(Recess.) 

VIDEOGRAPHER: We're back on the record at 

4:48 p.m. 

BY MR. STONE: 


Q Dr. Witschi, I asked you earlier today about 
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the MTD for ETS in mice. You recall that? 

A Yes. 

Q There's also something known as the no 

observable effect level or do you call that n-o-e-1? 

A Yes. 

Q Have you ever determined what the no 

observable effect level is for ETS in mice? 

A No. 

Q Are there experiments that could be done to 

determine that? 

A Yes. 

Q Is there any particular reason you've not 

Vail, Christians & Associates (619)544-8344 
done those experiments? 

A Yes. 

Q What's that? 

A Costs. 

Q Okay. The first experiment you did with the 

lowest levels that you ever did test but without a 
recovery period, they did not show an observable effect, 
did they? 

Yes. 

They did not show an observable effect. 


A 

Q 

correct? 

A 

Q 


They did not show an observable effect. 

Okay. But you would not tell me that that 
represents the no observable effect level today, because 
you didn't use a recovery period; is that right? 

A Right. 

Q And you've not ever done a test at that level 

of concentration with a recovery period to determine 
whether in fact that level falls below the no observable 
effect level, have you? 

A I have used a lower dose or a shorter 

exposure time. And this was in one of the papers when 
they were exposed for only ten weeks and still got the 
positive response. 

Q But that was at a higher exposure level? 

A No. That was actually at a I think a lower 

exposure level. It was 50 milligrams per cubic meter. It 
would be in paper one. 

Vail, Christians & Associates (619)544-8344 

Q Which is exhibit which? 

A 406. 

Q Okay. 

A Yes. It's Table 6 in Exhibit 406 where 

animals were exposed for 2.5 months to 53 milligrams per 
kilo — per cubic meter of TSP. And then they were 
allowed to recover for 6.5 months. And they had more 
tumors. 

Q And in that study, the increased incidence 

and multiplicity was not statistically significant, was 
it? 

A It was compared to the air controls, yes, it 

was. 

Q With ETS and the control diet in this 

particular study. Exhibit 406, tumor multiplicity ranged 
below 1, did it not? 

A No. 

Q You show here tumor multiplicity of 1.1 plus 

or minus 0.2? 

A Oh, yes. Okay. 

Q And that — you would not consider that to be 
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statistically significant? 

A No, that's not statistically significant. 

Q Okay. This is your set to use if we need to 

go back to them. 

A Yes. 

Q Let me ask you about a different subject. 

Can you identify for me a substance that has been 
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classified as a known human carcinogen based solely on 
animal testing data? 

A That's a contradiction in — that's a 

contradiction in — per se. 

Q Okay. You can't do it? You can't classify 

something as a human carcinogen — as a known human 
carcinogen based solely on animal data where the animals 
are not humans, correct? 

A Correct. 

Q Okay. The current focus of your research is 

to try to identify chemopreventive compounds? 

A Yes. 

Q And you intend for those to be used with 

respect to smokers, do you not? 

A I cannot say I intend. That would be my 

suggestion, to use them in smokers. 

Q Okay. And one of — some of your articles 

have talked about that they might be useful for a smoker 
to be treated with this compound for the period of time 
after they quit smoking for some period of time? 

A Yes. 

Q And you've looked at that time period because 

you've — as you've talked about earlier, there is some 
data which suggests an increased risk during the first few 
years after quitting smoking, correct? 

A Yes. 

Q There's no similar data that you're aware of 

that suggests that the taking somebody out of an 
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environment in which they have been exposed to ETS will 
increase their risk, is there? 

A No. 

Q Okay. And you haven't made any suggestions 

that people should be given chemopreventive compounds at 
such time as they move from a situation where they might 
be exposed to ETS to one where they're not? 

A No. 

Q You told us earlier that it was your opinion 

that 95 percent of all lung cancers are due to either 
smoking or ETS, correct? 

A Yes. 

Q That's not based on studies you've done? 

A No. 

Q Okay. Is it based on things you've read? 

A Yes. 

Q What is it that you've read that led you to 

that conclusion? 

A The incidence of — 90 percent of all lung 

cancers are caused in smokers. Now, if you add the 
estimate of lung cancers in this country, presumably 
associated or caused by exposure to ETS, which is in this 
document — 

Q When you say this document, do you mean 468? 

A 468 Which, for the — it's 3,000 deaths 

over all United States due to some — what is it? 
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30-, 40,000 we have from active smoking. I don't recall 
the exact number how many killed. It's more than 

Vail, Christians & Associates (619)544-8344 
that. But if you add the two numbers, then you probably 
— that's where from the estimate comes, the 95 percent. 

Q And the source of the number in Exhibit 468 

is what? 

A This is the conclusion that was drawn from 

the analysis of all the epidemiologists which are out 
there. 

Q Let me just get the record clear here. 

You're looking at — what you're looking at right now is a 
page from the executive summary of the Cal EPA report. 
Exhibit 468, correct? 

A Correct. 

Q And it bears a production number — let me 

pick this one. LA0009312, right? You can see it on 
this — 

MR. MCGUIRE: You have to look. 

BY MR. STONE: 

Q Just confirm that I read the number 

correctly, if you would. 

A Yes. I don't know what this number means. 

Q I don't think it — for these purposes, I 

don't think it matters what it means. Somebody stamped it 
on there. 

And what you're looking at, if I can, is in 
this chart, there's a heading that says cancer lung and 
then in the U.S., it says 3,000 deaths. And in 
California, it says 360 deaths, correct? 

A Yes. 

Vail, Christians & Associates (619)544-8344 

Q And those were the numbers you were looking 

at, really, the 3,000? 

A Yes. 

Q And it's footnoted with footnote c which 

says, "Estimates of mortality in the U.S. for lung cancer 
and respiratory effects with the exception of middle ear 
infection come from U.S. EPA 1992." 

Did I read that correctly? 

A Yes. 

Q And so the source of the 3,000 figure is the 

1992 EPA report, correct? 

A Yes. 

Q Okay. And that's your understanding now and 

based on your recollection of work at the time as to where 
that number came from? 

A Yes. 

Q Okay. Other than the EPA report as 

referenced in Exhibit 468, do you have any other source of 
information that would attribute any particular number or 
percentage of lung cancers to ETS? 

A Yes. 

Q What else? 

A There is a paper in Regulatory Toxicology, 

1996 and 1997, where two scientists from Simon Frazier 
University did similar calculations and came out with 
lower numbers. 

Q Simon Frazier in Canada? 

A In Vancouver. 

Vail, Christians & Associates (619)544-8344 

Q And do you recall the names of either of 

those? 
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A No. 

Q Is that a paper you are relying on for any of 

your opinions in this case? 

A No. 

Q Okay. Other than the paper by the two 

researchers from Simon Frazier and the 1992 EPA report, is 
there any other information that you would point to as 
supporting attributing any particular percentage or number 
of lung cancers to ETS? 

A Not right now. 

MR. STONE: Okay. Okay. Then it's a few 
minutes short of 5:00, and I want to stick with what we 
committed, which was to complete by then. So thank you 
very much. Dr. Witschi. 

I don't — have we had a standard stipulation 
the way we've done it with experts so far in this case? 
Should we try to craft one right now? 

MR. MCGUIRE: That would be a good idea. 

MR. STONE: Is that okay, or have you guys 

done one? 

Let me propose one and see if it works. 

The court reporter will send the original 
transcript directly to Dr. Witschi. Dr. Witschi will make 
any corrections on it that he deems necessary and will 
return the original transcript to Mr. McGuire. 

Mr. McGuire will send the original — wait. 

Vail, Christians & Associates (619)544-8344 

Who is keeping originals? What's our 
protocol been? Has it been the taking, the noticing 
party? I think it has. 

MR. MILES: Why don't we go off the record. 

MR. STONE: Can we go off the record for a 
second. We can close the video down. 

VIDEOGRAPHER: This concludes the videotaped 

deposition of Dr. Hanspeter Witschi. We're Off the record 
at 5:00 p.m. 

(Discussion off the record.) 

MR. STONE: For now, subject to revision, for 
now, subject to later revising this to sort of conform to 
what the practice has been or should be, the original 
transcript will be sent to Dr. Witschi. 

He'll correct it, sign it, and return it to 
Mr. McGuire who will notify counsel of any changes, will 
retain the original transcript, and will make it available 
upon request in connection with any trial or pretrial 
proceedings. 

In the event the original transcripts are not 
corrected and signed within 30 days of their being sent to 
Dr. Witschi, then a copy of the original transcript can be 
used in lieu of the original as though it had been signed 
in its uncorrected form. 

The court reporter is relieved of her 
obligation to retain the original transcripts, and the 
transcript may be signed under penalty of perjury. 

Is that okay for now? If we did it 

Vail, Christians & Associates (619)544-8344 
differently, we can change it. 

(Discussion off the record.) 

MR. STONE: Okay. So we'll amend it only to 
add that in the event the original transcript is not made 
available, a copy can be used in lieu of that original. 

And if counsel have all been notified of changes, they can 
use the copy subject to those changes. 
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Does that catch your point? 

MR. MILES: I think so. 

MR. MCGUIRE: So stipulated. 

MR. STONE: Agreeable to everybody who is 
present? Okay. 

(Whereupon, at 5:03 p.m. the proceedings were 

adjourned.) 

k k k k k 


Vail, Christians & Associates (619)544-8344 

I hereby declare under penalty of perjury that 
the foregoing is my deposition under oath; that these are 
the questions asked of me and my answers thereto; that I 
have read my deposition and have made the necessary 
corrections, additions or changes to my answers that I 
deem necessary. 

In witness thereof, I hereby subscribe my name, 
this _ day of _ 2000. 


Dr. Hanspeter Witschi 


Vail, Christians & Associates (619)544-8344 
STATE OF CALIFORNIA ) 

: SS. 

COUNTY OF SAN DIEGO ) 

I, Margaret A. Smith, CSR No. 9733, hereby certify 
that I reported in shorthand the above proceedings on 
Wednesday May 3, 2000, at 550 West C Street, Suite 550, in 
the City of San Diego, County of San Diego, State of 
California; and I do further certify that the above and 
foregoing pages, numbered from 201 to 414, inclusive, 
contain a true and correct transcript of all said 
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11 proceedings. 

12 It was stipulated that the original deposition be 

13 delivered to Dr. Hanspeter Witschi, for the purpose of 

14 having the witness read, correct and sign his deposition 

15 under penalty of perjury; said original thereafter to be 

16 maintained by Mr. McGuire until the time of trial. 

17 DATED: MAY 12, 2000. 
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MARGARET A. SMITH 
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